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Introduction 

 

A ruling by the Supreme Federal Tribunal of Brazil to suspend Articles 124 and 126 of the Penal 

Code, and to recognize the constitutional right of women to terminate pregnancy during the first 

twelve weeks of pregnancy, and thereafter on specified indications, and of health professionals to 

assist them, would be consistent with the transnational consensus to decriminalize early abortion. 

This Court has the opportunity to acknowledge the harms of the criminalization of abortion as 

detrimental to women’s health and wellbeing, and to society at large. In so doing, this Court 

would uphold the legality principle, a general principle of law recognized by civilized nations. 

Moreover, this Court would ensure compliance with Brazil’s obligations under international 

human rights law to respect, protect and fulfill the human rights of women. A ruling for 

decriminalization during the first twelve weeks of pregnancy would facilitate the range of 

positive measures necessary to protect prenatal life consistently with women’s rights. 

 

1. The transnational consensus to decriminalize abortion in the first twelve weeks of 

pregnancy is evident at the domestic, regional and international levels.  

 

This transnational consensus is based on domestic constitutional court decisions, international 

and regional human rights treaties and their authoritative interpretation in General Comments 

and Recommendations, Concluding Observations, Individual Decisions on Communications and 

Inquiry Reports in the United Nations (UN) system, and their elaboration in reports to the UN 

Human Rights Council.1   

 

At the domestic level, laws that criminalize termination of pregnancy, with exemptions only on 

specified narrow indications, have been declared unconstitutional by several supreme courts, 

including the Canadian Supreme Court,2 and the US Supreme Court.3 Constitutional courts, 

including those in Austria,4 Croatia,5 France,6 Mexico,7 Nepal,8 Portugal9 and Slovakia,10 have 

declared the constitutionality of laws decriminalizing abortion during the first trimester of 

pregnancy. As of 2018, more than a third of countries of the world allow the decriminalization of 

abortion without restriction as to reason, on request, usually during the first 12 weeks of 

pregnancy or some period thereafter.11 These constitutional court rulings12 and legislative 
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enactments ensure states’ compliance with their countries’ obligations under international human 

rights law.13  

Within Latin America, the Montevideo Consensus calls on states “to consider amending their 

laws … to protect the lives and health of women and adolescent girls, [and] to improve their 

quality of life,”14 to which decriminalization would greatly contribute such as by reducing the 

incidence of maternal mortality and morbidity associated with unsafe abortion and lack of post-

abortion care.15  

Within the European region, the Parliamentary Assembly of the Council of Europe calls on 

member states to decriminalize abortion where they have not done so.16 The Commissioner of 

Human Rights for the Council of Europe has also called on member states to “decriminalize 

abortion and remove residual procedural requirements applicable to legal abortion services that 

contravene public health guidelines…” to ensure women’s access to safe legal abortion care.17  

International human rights law repeatedly calls for the reform and repeal of criminal abortion 

laws, also referred to as abortion decriminalization and liberalization. An early consensus called 

for the de-penalization of abortion, including the repeal or reduction of criminal penalties for 

women.18 The international consensus has since moved to abortion decriminalization and 

liberalization, including the repeal or reform of criminal laws. This is evident in the work of the 

UN treaty bodies,19 including the Committee on the Elimination of Discrimination against 

Women,20 the Committee on Economic, Social and Cultural Rights,21 the Human Rights 

Committee,22 the Committee on the Rights of the Child,23 and the Committee against Torture.24 

This consensus is also evident in the work of mandates of the UN Special Rapporteurs25 and 

Working Groups.26  

  

2. Criminalization of abortion is harmful to women’s health and wellbeing.  

 

Criminalization causes multiple harms, including the following:  

a. Criminalization is a key factor in the prevalence of unsafe abortion, which risks the lives, 

health and well-being of women, and those of their dependent children.  

The World Health Organization (WHO) in its Safe Abortion: Technical and Policy Guidance for 

Health Systems (WHO Safe Abortion Guidance) explains that 

“Restricting legal access to abortion does not decrease the need for abortion, but it is 

likely to increase the number of women seeking illegal and unsafe abortions, leading to 

increased morbidity and mortality. ... Evidence increasingly shows that, where abortion is 

legal on broad socioeconomic grounds and on a woman’s request, and where safe 

services are accessible, both unsafe abortion and abortion-related mortality and morbidity 

are reduced”.27  

In referencing this WHO Safe Abortion Guidance,  the Committee on the Elimination of 

Discrimination against Women explained that: “Whereas the Committee acknowledges that the 

State may have a legitimate interest in “prenatal life”, criminalizing abortion does not further that 

purpose. World Health Organization data indicates 
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(a) a direct correlation between restrictive abortion laws and high rates of unsafe 

abortion, leading to high mortality and morbidity; and,  

  (b) that bans or very restrictive abortion laws have no deterrent effect,”28  

as this Court has acknowledged.29 

b. Criminalization adversely and disproportionately impacts vulnerable and marginalized 

women and girls.  

International treaty bodies have acknowledged the discriminatory effects of criminal abortion 

laws on marginalized women and girls including poor, rural, less-educated women and girls, 

migrant and refugee women and girls unable to travel, or those unable to access clandestine but 

safe services.30 WHO has recognized that in  

“countries where abortion is legally highly restricted, unequal access to safe abortion may 

result. In such contexts, abortions that meet safety requirements can become the privilege 

of the rich, while poor women have little choice but to resort to unsafe providers … 

Women [may] have access to safe or relatively safe abortion through seeking care from 

neighboring countries, [and] through provision of safe, but illegal abortion care 

domestically.”31  

It is generally recognized that when marginalized women are subjected to criminal abortion law, 

they are adversely and disproportionately affected by arbitrary denials of legal services, as well 

as higher prosecution rates and heavier penalties due to lack of competent legal representation.32  

c. Criminalization instrumentalizes a woman’s body and her capacity to reproduce.  

A harm of criminalization arises when the state ignores wishes of women, and denies them their 

ability to make free and informed decisions. The UN Working Group on the issue of 

discrimination against women in law and practice explains that  

 

“[c]riminalization of termination of pregnancy is one of the most damaging ways of 

instrumentalizing and politicizing women’s bodies and lives … depriving them of 

autonomy in decision-making about their own bodies.”33  

To gestate and to give birth to a child is a profound human act, enlisting the whole of a person 

and the full faculties of mind and body. It is an act that has serious lifelong consequences for a 

woman. It influences the way she thinks about herself, and her relationship to others and to 

society.  

Criminalization of abortion negatively impacts a woman’s physical and mental health because it 

often forces maternity on women. As the National Supreme Court of Argentina has explained, it 

also offends the dignity principle requiring a woman to be treated as an end in herself, and not as 

an instrument to serve other purpose,34 as this Court has acknowledged.35  An egregious example 

of instrumentalization of women’s was in Nazi Germany. The Nuremberg Military Tribunal held 

Nazi officials criminally responsible for, among other matters, deliberately forcing continuation 

of “racially pure” pregnancies, and forcing abortion of mixed-race and other “impure” 
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pregnancies, where the consent of pregnant women was legally irrelevant since forced pregnancy 

and compelled abortion were instruments of state policy.36   

3. Decriminalization of abortion during the first twelve weeks of pregnancy would comply 

with the legality principle.   

The legality principle, also understood as the principle of fundamental justice, is a “general 

principle of law recognized by civilized nations.” 37 One aspect of the legality principle entails 

the uniform, non-arbitrary application of the law. That is, the law has to be transparent, 

accessible and consistently and fairly applied by governments, including by their health 

ministries. This principle requires that states provide lawful abortion services in a non-arbitrary 

and fair manner. Fair application of a law serves justice, when like cases, such as pregnant 

women’s needs for safe abortion services, are treated according to those same health needs.   

Biases and prejudices against women often contribute to unjust differences in treatment due to, 

for example, women’s age, poverty, race or ethnicity, thus denying them fair access to abortion 

services.38 In the criminal justice system, biases and prejudices against women often result in 

differential access to legal services and the arbitrary enforcement of the law. A study on the 

application of criminal abortion laws in several Latin American countries, including Brazil, 

revealed the selective enforcement of the laws by prosecution of poor, Afro-descendant, young 

and indigenous women because they often have no recourse to competent legal defense.39  

At the domestic level, the National Supreme Court of Argentina explained that a restrictive 

interpretation of a ground for an abortion, resulting in the denial of women’s access to services to 

which they are legally entitled, offends the legality principle.40  

In order to comply with the principles of fundamental justice, which is comparable in the 

Common law system to the legality principle in the Civil law system, the Supreme Court of 

Canada held that  

“Forcing a woman, by threat of criminal sanction, to carry a foetus to term unless she 

meets certain criteria unrelated to her own priorities and aspirations, is a profound 

interference with a woman’s body and thus a violation of security of the person. 

[Criminal Code] Section 251, therefore, is required by the Charter [Canadian Charter of 

Rights and Freedoms] to comport with the principles of fundamental justice.”41  

As a result of this decision, abortion in Canada is decriminalized, and is now regulated like any 

other medical procedure.  

At the regional level, the European Court of Human Rights has found that the arbitrary 

application of abortion law in Poland violates women’s rights under the European Convention on 

Human Rights.42 
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4. Decriminalization of abortion during the first twelve weeks of pregnancy would 

accommodate women’s sex- and gender-based reproductive health differences, and 

ensure women’s substantive equality.  

International human rights law requires states to accommodate women’s sex- and gender-based 

reproductive health differences. In order to comply with its obligations to ensure women’s 

substantive equality, states have to treat different cases according to their sex-specific differences 

in reproduction. Several UN bodies, including the Committee on the Elimination of 

Discrimination against Women,43 and the Committee on Economic, Social and Cultural Rights,44 

and the Working Group on Discrimination against Women,45 have explained that where states 

fail to provide adequate sex-specific health care that only women need, that failure is a form of 

discrimination that states are obligated to remedy.   

Experiences from many countries show that accommodating women’s sex-specific needs 

requires the decriminalization of abortion. The harms of criminalization cannot be adequately 

addressed through abortion laws that provide only for narrow exemptions from punishment for 

abortion. This is due in part to the arbitrary and unfair application of exemptions from 

punishment, disproportionately burdening marginalized women. Multiple discrimination occurs 

where the health of subgroups groups of women are disproportionately impacted by the criminal 

law, because of their poverty and, for example, age.46 This disproportionate impact of the 

criminal law denies women the equal exercise of rights relating to their life, health and dignity.  

 

An essential element of the right to health is nondiscrimination, which requires that health 

services, including those related to pregnancy, be accessible to all, especially the most vulnerable 

or marginalized sections of the population, without discrimination.47 Human rights authorities 

thus support decriminalization during the first twelve weeks of pregnancy to ensure women 

equal exercise of their right to health by enabling equal access to safe abortion for all women.48  

Decriminalization allows the state to regulate abortion in a positive manner to ensure safe 

abortion services are available, accessible, acceptable, and of reasonable quality.49 Ensuring 

conditions for the safe provision of abortion includes enabling abortion services to be provided in 

public hospitals or state funded clinics, facilitating the provisions of legal information about 

services, and for example the training of service providers.50  

Decriminalization of abortion serves women’s interest in the equal exercise of their rights 

relating to their dignity. Such rights include their rights to integrity, private life, liberty, security, 

and to be free from torture, inhuman and degrading treatment including freedom from violence, 

and, for example, their equal exercise of their right of conscience.  UN treaty bodies and UN 

working groups recognize that a restriction excluding only women from exercising reproductive 

choice, and resulting in women being forced to carry a pregnancy to full term, involves mental or 

physical suffering constituting violence against women, and, in certain circumstances, amounting 

to torture or cruel, inhuman or degrading treatment. For example, the CEDAW Committee 

explained that  

 

“… discrimination against women includes gender-based violence, defined as: ‘violence 

which is directed against a woman because she is a woman or that affects women 

disproportionately.’ A restriction affecting only women from exercising reproductive 
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choice, and resulting in women being forced to carry almost every pregnancy to full term, 

involves mental or physical suffering constituting violence against women and potentially 

amounting to torture or cruel, inhuman and degrading treatment, in violation articles 2 

and 5, read with article 1. It affronts women’s freedom of choice and autonomy, and their 

right to self-determination.” 51 

 

Decriminalization empowers women to make free and informed decisions whether or not to 

terminate pregnancy without fear of criminal liability. It also allows women to overcome 

negative stereotypes of women as incapable of acts of judgment and conscience. 

Decriminalization is necessary to ensure that women are free of demeaning stereotypes in order 

to exercise their freedom of conscience on an equal basis with men. That is, the freedom of 

women “to call their souls their own”.52 

 

5. Decriminalization of abortion during the first twelve weeks of pregnancy would facilitate 

positive measures necessary to protect prenatal life consistently with women’s rights.  

 

Courts and treaty bodies underscore the need to address abortion non-criminally to facilitate the 

protection of prenatal life consistently with women’s rights. The threat of criminality leads 

women, who for instance are protective of their existing and prospective families, to resort to 

clandestine abortion service providers. The threat of criminality deters women from seeking 

conscientious professionals who could counsel them on options for continuation of pregnancy, 

such as maternity and infant care services. Criminal law has a chilling effect on the delivery of 

services relating to reproduction and maternity and on women’s abilities to make informed 

decisions free of coercion and stigma.53 

Judicial scrutiny is desirable to determine whether a state protects life comprehensively across a 

spectrum of women-supportive policies that address the risk factors for unwanted pregnancy and 

that provide the means to facilitate wanted pregnancies.54 Determining whether states give 

priority to choice-supporting means over choice-restricting provides insight how protective they 

are of women’s rights. For example, the US Supreme Court55 has questioned why a state, in 

claiming to protect women, had “singled out abortion for health regulation that it did not impose 

on [medical] procedures of equal or greater risk.”56  

Means that are protective of prenatal life but that are also consistent with women’s rights include 

the following positive measures to:  

 Reduce the risk factors for unintended pregnancy: In upholding a law allowing women to 

decide whether to have an abortion early in pregnancy, the Constitutional Court of 

Portugal explained that it “falls on the state to fight against ‘risk factors’ … through 

education and to adopt social policies favoring responsible conception as well as 

willingness to continue pregnancy.”57 Risk factors are those that are modifiable by 

appropriate interventions. They include: addressing risk factors for unintended pregnancy 

such as support of sex education, provision of reproductive health information, 

distribution of means of contraception, and implementing policies that facilitate 

motherhood, family life and child-friendly environments.58 This Court has acknowledged 

the importance of addressing risk factors for unintended pregnancy.59 
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 Provide counselling and social assistance for women: In upholding a law allowing 

women to decide whether to have an abortion early in pregnancy, the Constitutional 

Court of Portugal considered non-directive counselling as sufficiently protective of 

unborn life.60 The Court clarified that the purpose of counseling is to “explain, in a 

climate of tranquility and utter respect for the decisional autonomy of the pregnant 

woman, the existence of assistance measures which may lead, from her own initiative, to 

consider an alternative solution to that of the interruption of pregnancy”.61 This Court has 

also affirmed the need to provide counselling.62 

 Facilitate a reproductive-friendly environment to enable healthy wanted pregnancies with 

healthy birth outcomes: Such measures include the provision of contraceptive means to 

space pregnancies to promote the health of women and their children, the provision of 

folic acid food supplements during pregnancy,63 the reduction of stillbirths,64 and 

initiatives to protect safety of the mother65 and the infant in childbirth.66  

Conclusion 

This Court can serve reproductive justice by deciding that decriminalization of abortion in the 

first twelve weeks of pregnancy is necessary to serve the legality principle by guaranteeing the 

fair and transparent application of the abortion law, and to serve the human rights of women, 

including their rights to substantive equality, and their equal exercise of their rights relating to 

their life, health, dignity and conscience. Decriminalization would facilitate a range of positive 

measures necessary to protect prenatal life consistently with women’s rights.  
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(2008) 8:2 Human Rights Law Review 249-294 Zampas & Gher. –Abortion as a Human Right – International and 

Regional Standards.  
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Latin America: P. Bergallo and A.R. Michel, “Constitutional developments in Latin American abortion law” (2016) 

135 Int’l J Gynecol Obstet. 228-31  Bergallo & Michel –Constitutional developments Latin America   P. Bergallo 

and A.R. Michel, “Shifting Frames and Latin American Constitutional Debate,” in Juan Gonzalez-Bertomeu and 
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2016), 36-59’ IPPF/WHR, Legal Abortion: A Comparative Analysis of Health Regulations (IPPF/WHR: New York, 

2012), IPPF/WHR Legal Abortion; Disponible en Español como: Aborto legal: un análisis comparativo de las 

regulaciones sanitarias IPPF/WHR Aborto Legal.   
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InterAmerican Commission on Human Rights, Access to information on reproductive health from a human rights 

perspective, OAS/Ser.L/V/II., doc. 61 (Nov. 22, 2011) IACHR -Access to information on Reproductive Health;  

Inter-American Commission of Women, Follow-up Mechanism to the Belém do Pará Convention/Mecanismo de 
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Council of Europe, Commissioner for Human Rights, 2017 Report on Women’s Sexual and Reproductive Health 

and Rights in Europe (France: Council of Europe, 2017),  [hereinafter Women’s sexual and reproductive health and 

rights in Europe]; Liiri Oja and Alicia Ely Yamin “Women” in the European Human Rights System: How is the 

Reproductive Rights Jurisprudence of the European Court of Human Rights Constructing Narratives of Women’s 

Citizenship? Columbia J of Gender and Law, 32.1, 62-95, 2016. Oja & Yamin – “Women in the European Human 

Rights System. Accessed June 28, 2018. 

2 Supreme Court of Canada, R. v. Morgentaler. [1988] 1 SCR 30. Judgment nº 19556. Jan. 28, 1988. Morgentaler 

1988 decision Accessed June 26, 2018. 

3 Supreme Court of the United States, Roe v. Wade, 410 U.S. 113 (1973). Roe v Wade 1973 decision. Accessed June 
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4 Constitutional Court of Austria, Erklaerungen des Verfassungsgerichtshofs 221, October 11, 1974. 

5 Constitutional Court of the Republic of Croatia, Decision No. U-I-60/1991, 20 March 2017. Section Vi, VII, VIII 

(3), (4)  Croatian 2017 decision Accessed June 26, 2018. 
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International Covenant on Civil and Political Rights (ICCPR) (ratified by Brazil Jan. 24, 1992); Brazilian 
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Convention on the Elimination of All Forms of Discrimination against Women, (CEDAW) adopted December 18, 

1979, G.A. Res. 34/180, UN GAOR, 34th Sess., Supp. No. 46, at 193, U.N. Doc. A/34/46, 1249 U.N.T.S. 13 
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Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, adopted October 6, 

1999, G.A. Res. 54/4, UN GAOR, 54th Sess., Supp. No. 49, at 5, U.N. Doc. A/54/49, 2131 U.N.T.S. 83 (entered 

into force December 22, 2000) (ratified by Brazil Jun. 28, 2002); Brazilian implementation: Decreto No. 4.316, de 

30 de Julho de 2002. 
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No. 49, at 167, U.N. Doc. A/44/49, 1577 U.N.T.S. 3 (entered into force September 2, 1990) and monitored by 
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Accessed June 28, 2018. 
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16 Parliamentary Assembly of the Council of Europe, Res 1607 (2008).  Council of Europe, Resolution 1607 of 
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17 Council of Europe, Commissioner for Human Rights, Women’s sexual and reproductive health and rights in 
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Doc. A/54/38/Rev.1 (1999) [hereinafter CEDAW Gen. Rec. 24.  Accessed June 28, 2018]. 

CEDAW Committee, Report of the inquiry concerning the United Kingdom of Great Britain and Northern Ireland 

under article 8 of the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against 
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