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814 EASTERN AFRICA LAW REPORTS

on which the appellant was iried arcse out of the death in his surgery on
February 24, 1959, of a young Sikh woman named Pavanjit Kaur, the wife of
QE.@E .mEmF after an operation performed on her by the appellant for the
termination. of her pregmancy. The following extract from the judgment of
the learned trial judge sammatises the case for the Crown and the case for the
defence, and sets out the principal circumstances surrounding the death of the

deceased:

aouﬁﬁ.m shortly, the case for the Crown is that the deceased died by reason
of injuries inflicted upon her by the accused in the cousse of an illezal
operation, thai is to say an oneration having as its object the termination
of her pregnancy, otherwise than in a bona fide belief by the accused that
the ».onﬂﬁmﬂob of that pregnancy was pecessary for the preservaiion of
the life of the deceased or to save her from serious prejudice to her health.

«Alterpatively, the Crown alleges that even if the operation admittedly
performed by the accused with 2 view to terminating the pregnancy of
w&n deceased, was performed in the homest belief that it was necessary
for the purpose of saving her life, or of preserving her from sericus injury
to her health, nevertheless in arviving at his diagnosis as to her condition,
in the nature and manner of the operation performed by him and ininficting,
as &pm Crown alleges, two wounds, of which again as the Crown alleges
she died, (he} was crimimally negligent.

............

“In equally brief outline, the case for the defence is that the operation
performed by the accused was performed in the honest belief QNWQMM was
TIECESSary m.on the preservation of the life of the deceased in as much as she
Was, Eo&&um from the vagina consequent uponm a state. of imevitabls
abortion .mbm might have bled to death had not resort been had to surgical
ﬁgﬁﬂou to empty her uteras of the products of conception; that this
diagnosis was arrived at after an adequate examipation and was, in fact,
correct: that at least ome and possibly both of the wouads which are
alleged by the Crown to have been the cause of death were not occasioned
by the accused; that the operztion was conducted in a proper mannes;
and Emﬁ the cause of death alleged by the Crown, shock and haémorrhage
m,.mn. these wounds, may not, in fact, have been the true cause of death.

“The monmmmoa was at the time of her death about twenty-two years of
age, living with her husband at a fiat in Jackson Road about 2 mile and a
half from the house of ber parents in Desai Road. In July, 1958, she had

4 son, who was at the time of her death about seven months of age.
Towards the end of December, 1958, not having had a menstrual dow -

since October, she comsulied a DDr. Hag, who expressed the opinion that
she was probably pregnant. Some weeks later she inforined her mother
oﬂ her pregnancy. Shorily before February 24, she had some altercation
‘wiih ber husband, the czuse of which was not before the court, and in
the course of which she is alleged—with what justification X H:.wm yet to
hear—to have been beaten by her husband. The relevance of this
mmﬁnnnw to these proceedings is that it is contended for the defence that
it may have led to her attempting to terminate her own pregmarcy, Of
may, as & result of emotional stresses, have occasioned the mhoaumom of
a miscarriage. .
“On the morning of February 24 she was seen a nei

Aviar Singh, sitting on the foor cleaning her rﬁwmum_m m%wﬁmwwww
mEm& did not notice anything wrong with her, bet that may not be of any
significance as, although he spoke to her husband he did not say anything
to the deceased and therefore is, in my view, not likely to have really noticed

bow she was looking, The defence elicited from Avtar Singh in cross-

[19591 E.A,
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examination that Indian women sit on the ground when I mouining of
when fecling ill, 1 doubt, however, whether it would be proper to draw
the inference that the deceased must have been feeling ill from her sitting
on the ground, in view of the fact that she was cleaning her husband’s
shoes. Be that as it may, about 9 a.m. she arrived at her mother’s house
with her baby, mentioned to her mother that she was going fo 2
photographer in Nairobi to inspect a proof of a photograph and left her
baby at her mother's. There was 20 evidence as to how she travelled
from her home io that of her mother, but there was evidence that the -
nearest bus stop was about 400 yards away. Her mother testified that
she appeared to be in normal health and was quite positive that the
trousers that she was wearing were nof ploodstained. These trousers,
which were tendered in evidence 4nd were in fact when so fendered heavily
bloodstained in froot and in the vicmity of the fork. The accused maintains
that when the deceased removed the trousers i the surgery for the purpose
of his examining her, he observed that the trousers were soaked in blood
and the anacsthetist who was present at the operation performed by ‘the
accused on the deceased also claims to have seen blood on the trousers
when they were lying em- the floor. The mother was, however, quife
positive that she could not have failed to observe the bloodstains when the
deceased was at her house, had they then been present.- 1 have no doubt
at all that had the trousers been bloodstained to anything like the extent
to which they now are the mother would have noticed them, but that does
not dispose of the possibility that they may have been bloodstained by
the time that the deceased arrived at the accused’s surgery, as there is
medical evidence that assurming the vaginat wound, to which reference
will be made hereafter, to have been infiicted before the decsased arrived
at the accused’s surgery, a biood clot might have formed which stopped
bleeding pro tem but which was distodged in the course of waildng, with
the result that the D) ing started again. Within a very short distance
of ber mother’s house the deceased was seen and spoken to by a contractor,
who was called on behaif of the Crown. Some 20 to 25 minutes later this
witness again saw the deccased on 2 footpath leading to Grogan Road.
Wher seen on ihe second occasion she was walking normally. Shortly
after 10 a.m., probably betwesn 10.20 and 10.30 a.m., the deceased arTived
with her husband at the accused’s surgery. According to the statement
subsequently made by the accused to the police the deceased’s husband
told him that his wife was pregnant, had been bleeding from her vagina
since the night before and complained of pain. The accused then pro-
ceeded to examine the deceased per vaginam. Asa result of his examination
he found the os dilated, blood in the vagina and a membrancus portion
protruding. On these signs he diagnosed & condition of inevitable abortion
and decided that as the deceased was—1 quote—'a bit shocked” and was

bleeding it was necessary to operate. e therefore telephoned to a Dr.

Sohanpal, who lived nearhy, and asked him to assist in administering the
anaesthetic. Within half an hour Dr. Sohanpal, who was called for the
Crown, arrived., According to Dr. Sohanpal the deceased confirmed to
him the faci that she had been bleeding from the night before and after
satisfying himseif as to her fitness to undergo anaesthesia he administered
the anaesthétic to her and the accused operated.

“The operation performed was, according to the accused’s police
statement, a D, & C.—that is to say, a dilatation and curettage- This
operation involves the dilation of the os and the removal from the womb
of its contents by the use of an insirement known as the curette.

“Prior to the opsration the pulserate and blood pressure of the decsased
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complained of as misdirections. Thege afl relate to matters of fact, and it is
convenient to deal with this ground of appeal first.

The alleged misdirections are concerned principally with passages in the
summing-up to the assessors. Counsel for the appellant -stated that he was
not making a general attack on the summing-up, which, he conceéded, was
painstaking and in large measure fair and foll. He submitted, however, that
in certain directions the summing-up and the learned jndge’s comprehension
of the evidence were ill-balanced and failed to take account of imporfant
matters of defence. : .

The. first three matters. complained of in para. 3 of the memorandum o
appeal, that is, in sub-paras. (@), (b) and (), can convenienily be considered
together, and were so treated by comnsel for the appeilant. They relate to the
second part of the Crown case pamely, that the appeliant was criminaily
negligent in the making of his diagposis and conduct of the operation, and they
allepe misdirections or the part of the learned judge: ) ’

“(g) in failing to appreciate the significance of or 10 refer to the
admission made by Dr. Candler (P.W. 19) at p. 228 that in the
treatment of abortion there are different schools of medical thought;
that whereas Dr.. Omﬂ&mﬁ Mr. Ormerod (P.W. 17) and Mr. Duff
(D.W. 3) adhered to the. ‘comservative’ school, Dr. Yusuf Al Eraj
(®.W. 6 adhered to the surgical school, and as Dr. Candler
admitted at p. 228, the freatment is a matter of opinion.

{(#) in his summary treatment (at p. 581) of the evidence of Dr. Yusuf
“" AI Eraj (D.W..6) o consultant having the same qualifications as
Dy, Candler:” . . )

{¢) in failing adequately to deal with tbe evidence of Dr. Yusof AL
Eraj who alone of the medical witnesses (other than the appellant)
related his medical experience and knowledge to the ¢ircumstances
of the Asian community in Kenya.”

Four gynaccologists gave evidence during the case. For the Crown, Mr
Ormerad and Dr. Candler were called, and for the defence, Mr. Duff and
Dr., Eraj. The expert evidence given by Dr. Eraj was to a large extent in
conflict with that of Mr. Ormerod, Dr. Candler, and Mr. Daff. The learned
judge very clearly preferred the evidence .of the latter three when there was a
conflict. The following passages from the summing-up contain the references
to the evidence of Dr. Fraj. The first is in relation to the question whether
the disgnosis made by the appeliant prior to the. operaiion on the deceased
was s0 wrong as to amount in itself to gross neghigence, and is as follows: )

“Now, 1 do not think, gentlemen, that it is necessary for me to say very
much more about the diagnosis to the operation, although T will have to
refer to it a littfe later in relstion to the operation itself. But you will
remember that in addition to the views of Dr. Candler and of Mr. Ommerod,
that the material revealed by the case notes was not such as warranted a
diagnosis of an inevitable abortion and in spite of the aswers of Mr. Duff
o which. T have already called your attention, that in spite of those things
another medical witness, Dr. Eraj, he would seem to bave whoily endorsed
the findings of the accused. He seems to think that. the material was
sufficient to warrant a diagnosis of inevitable abortion.  All that I would
say about that medical witness, gentlemen, is that you have seen bim in
the witaess box.”” .

- ‘The second reference relates to the question whether the use of a curetie was
a matter for criticism. It reads as follows:
A

H

28

B
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“Mr. Ormerod, Dr. Candler and Mr. Duff alike would seem to regard
the use of a curette on a woman who ‘was sixteen-wecks pregnant as &
matter of grave danger, by reason of the likelihood that in scraping the
womnb, as Dr. Candler put it “You might in taking away the placenta take &
bit of the womb itself, and by reason of (it cause) excessive haemorrhage’.

“Dr. Fraj whom I have already mentioned and whom I have no doubt -
vou will remember, he seems to regard the use of the curette as & most
normal procedure to be adopted in cases of this nature, He would alse
seem to regard the use of a curette as being not a particularly dangerous
matter as it is usvally entrusted to the least experienced rember of the
gynagcological team in any hospital, if he is considered fit by his superiors
to do any operation at all at thaf stage. :

“you have these contrasting views. The accused says he used a curette. -

He has said so all zlopg. It is recorded in: his case notes. He said so in’
Fis statement to the police on the night of the operation and he has never
wavered at any siage as to that. Passages were cited from a textbook
which would also suggest the use of a curette was permissible.

“It may very well be therefore from that evidence you will feel that
whether the wse of a curette is the best method or not, it is not a method
which in itself could be regarded as so dangercus as to amounnt to gross
negligence on the part of the accused, but remember even the defence, or
one of the defence expert gynaecologists, Mr. Duff, would apparently
never use a curette.”

Ther follows a further review of the relevant evidence, and the leaned judge
then says:

“So now the separation was dope with a cuzette on his own showing and
that, according to-the prosecuticn witnesses at any rate, would be a very
dapgerous step. That would be a view apparently shared by Mr. Duff
who would not go in that way at all. Noaze the less it commends itself to
Dr. Eraj as being 2 normal practice.” , .

Finally, towards the end of his summing-up the Tearned judge said:

“Next, gentlemen, you will consider this. Was- the diagnosis of
inevitable abortion warranted on the material before the accused. You'
have heard the evidence, I have summarised it to you. You will consider
whether in view of the evidence before you the making of that diagnosis
was or was not in itself gross negligence.” If. you adopt the view of
Dr. Eraj, the view that the materjal before the accused warranted the
diagnosis, well then you obviously cannot say there was negligence in
making it. ¥ you adopi the view that the accused was mistaken in
thinking—honestly mistaken in thinking—thisisacase of inevitable abortion
you will ask yourselves: Was that a mistake, not only an honest mistake,
but a mistake which po one could make unless they had been grossly
negligent? . - . .

“Whatever your conclusion as to that gentlemen, you will go oa to ask
yourselves, was the operation performed in such a maneer as to indicate
gross negligence? You have the account of the accused of exactly what he
did. You have the evidence of Dr. Eraj that to perform an operation of
this nature is not  patticularly difficult task and that the operafion was
thoroughly justified, Against that you have other evidence, including parts .

of Mr. Duff’s evidence, which would suggest that even if the diagrosis of .

inevitable abortion was right none the less the proper treatment would
have been mot. to have operated in the accused’s SuIZeTy, but to have
transported the patient to hospital and not even to have operated im-
mediately, but to wait to see if the bleeding could be controlled in another
manner. . .
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The passage in
para. {g) is as follows:
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(k) in failing to appreciate that the curette produced in evidence was
neither a sharp nor a pointed instrument nor capable of causing
a stabbing wound six inches long from and through the vaginal wall
to and through the peritopenm.

(I} in failing to appreciate that because the appellant admitied wusing
& cutette it was not therefore any more likely that the vaginal wound
was caused by a curetie.

(»1) in suggesting to the assessors that they were entitled to assume that
the appellant had in his surgery some instrument fkely to cause the
vaginal wound.” -

“And the only other thing that I would say about the diagnosis at this
stage is this: that diagnosis, we were told i evidence by the accused, was
concurred in by Dr. Sohanpal. Dr. Sohanpal may have concurred in that
diagnosis, but he has not said so, and the accused did not say so in his
original statement to the pelice. What the accused said in his statement
to the poiice was, when Dr. Schanpal came he told Dr. Sohanpal what he
had found; and explained the operation which he was proposing to do and
Dr. Sohanpal appeared to understand what was going to be done. You
may think, gentlemen, that that represents what one would expect to
hapren. You may think that a surgeon who is about to perform an
operation will of necessity tell his anaesthetist what he is going to do and
why bhe is going to do it, but you may think to yourselves ke is not so
likely to say to the anaesthetist: these are the conditions that I found.
What do you think of it? Do you think this is an inevitable abortion or is
it something else? But, as ¥ say, in the box the accused’s story was that
‘Dr. Schanpal had agreed with my diasnosis’. Sohanpal himself says as
to this. Dr. Sohanpal teils us that he did not examine the lady’s genital
organs. Ie did not examine her at all below the waist. He told us
earlier that the deceased had told bim she was bleeding. And he says
this, he reiates how he arrived at Dr. Bansel's surgery and he says (p. 51
of shorthand note} “He told me the lady had been blesding from her private
parts and he wanted to operate on her to stop it bleeding.

‘Q. Did he say anyihing else about the lady’s condition?

‘A. He said she was bleeding and he wanted to stop the bleeding.

‘G. You said that. Did he say anything else about her condition?

‘A, He said he had examined her already and she was bleeding from
the uterus. The uterus was dilated.

“Q. Did he mention his own diagnosis in the lady’s case?

‘A, Yes,

“Q. What did he say?

‘A. He said probably she had an abortion.

‘Q. A case of abortion?

‘A, Yes.

‘Q, Did Dr, Bansel tell you anything more about what he wanted
you to do thau he had told you on the telephone?

‘A. Yes, he said he wanted to operate on the uterus to stop the
bleeding.

‘Q. Did he say what he wanted you to do?

‘A. He wanted me to give an anaesthetic.”

“That does not suggest that Dr. Sohanpal was ever consulted by the
accused as to whether the symptoms were such as, in fact, to suggest
inevitable abortion, or threatened abortion, or anything else. It does not

the summming-up which is the subject of the complaint in
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even refer to Dr, Sohanpal’s having been told that there was any pain.
And you may therefore think that Dr. Sohanpal could not have agrsed
with the diagnosis or with.the treatment. I am not suggesting for a
moment, gentlemen, that Dr. Sohanpal thought that they were wrong,,
but you cannot agree about something unless you have been asked about
it and he certainly had not got the material, so far as the evidence goes,
before him which would enable him to artive at any conclusion as regards
the bleeding and the treatment. It was not Dr. Sohanpal’s business, as
the anaesthetist, to0 make any exatination of a patient in relation to whom
& surgeon had formed a certain conclusion and his business was to find
out what was necessary to be knowm, I suppose, for the purpose of
determining what anaesthetic he should use and how he should wse it. It
was niot part of his job to agree as to the diagnosis or otherwise.”

The particular complaint is that in saying *“Dr. Schanpal may have concurred in
that diagnosis, but he has not said so” the learned judge overlooked the
following questions and answers of Dr. Sohanpal in cross-examination:

“Q. Now doctor you arrived at the surgery of Dr, Bansel and you
found him in the process of taking out his instriments and steriiising then ?

“A. Yes.

*“Q. And he gave you the case history and his diagnosis?

“A. Yes.

“Q. And he told you that he found that the os was dilated already
and there was membrane protruding from it?

“A. Yes.

“Q. Now from what he told you, do you agree with him that it was
a case of inevitable abortion?

“A. I think i was right.

“Q. And when he told you that he intended to evacuate the uterus you
agreed that was the cofrect procedure?

“A. I thoughi that was the correct procedure.”

It is by no means clear to us that by those answers Dr. Sohanpal meant that
he had been consulted by the appellant and had concurred in the diagnosis and
proposed treatment. He certainly had not suggested anything of the sort in
examination-in-chief. We are inclined to the view that the learned judge's
direction was correct. In any event we do not think that, if misdirection it
was, it was of any significance. It is clear, as the learned judge was at pains
to point out, that Dr. Sohanpal had not examined the patient below the waist
and was in no position to form an independent opimion. If he did concur,
he concurred on the informetion given by the appeliant. In the judgment the
learned judge merely says:

“He therefore telephoned to a Dr. Sohanpal, who lived nearby, and
asked him to assist in administering the anaesthetic. Within half an hour
Dr. Sohanpal, who was called for the Crown, arrived. According to
Dr. Schanpal the deceased confirmed to him the fact that she had been
bleeding from the night before and after satisfving himself as to her fitness
to undergo anaesthesia he administered the anaesthetic to her and the
accused operated.”

This, really, is the essence of this part of Dr. Sohanpal’s evidence. We do not
think any material misdirection occurred.

As to paras. 3 (%), (/) and (»7) which relate to the question whether the
curette could have been the imstrument which infiicied the fatal injuries, or
whether some other instrument might have been used by the appellant, a
substantial part of the evidence in the case was concerned with the guestion
whether it was possible or probable for the curstie to have inflicted the vaginal
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, C.A, MEHAR. SINGH BANSEL v. R. {Foress, Ag. P.) 827
826 EASTERN AFRICA LAW REPORTS [1955]1 E.A.

) A  fostead of that he asks Gurdip Singh [this should read ‘Kartar Singh'}
the evidence. A and Jaswant Singh three hours later to report the matter when they are on
Paragraphs 3 ?.uv (o) mma {p} of %n.BwBom.mbazB of appeal form the next their way to the deceased’s fiat with the body. :

group of complaints which can be dealt with .ﬂomnﬁwmn. They concein the “Now gentlemen, it will be for you to consider whether conduct of that

conduct of the appellant after the death of the deceased. and allege that the mature is or is not a matter which affords some indication as to possibly
learned judge misdirected the assessors: the aoa‘é with which the o@.nﬂnom was-performed and possibly some -

“() in his direction to the assessors as to how they could assess the B information as to the manper in which the operation was performed. IF

eredibility of the appellant. B the accused were, as he says that he was, quite convinced at the time of the

death that he had not done anything wrong because he says: ‘Had I made
these other wounds I would have known it and I did not kaow it", if he had
done nothing wrong and had ne reason to believe he had done anything
wrong in the operation, gentlemen, you will ask yourselves would it not

{0} in view of the appellant’s refusal to sign a death certificate and of
the number of persons who were aware on February 24, 1959, of the
operation performed by the appellant, that the assessors were
entitled to consider whether the conduct of the appellant showed.

. . have been perfectly natural for him in his desire to help the husbhand of
NM_. n@.nm.m. to mouommw the aom%. of the patient. c C he d ed to make the necessary gements for amu romoval of the
(p) in his direction to the assessors at p. 621 and p. mN.N asto the message body and perhaps in his own fnterest because after all this is his surgery
Ieft by the mﬁﬁo:mwﬁ es to his whereabouts during the svening of and he is in practice as a surgeon. It might not be wheolly convenient to
February 24, 1939. have a dead body of a patient lying in the surgery for any longer than was
A considerabie amount of evidence was given in relation to the events during possible. Suppose dnother patient comes to see him or something of
the afternoon and evening following the death of ihe deceased and the conduct - D thatsort i : .
of the appellant during that perfod, and the learned judge deals with this D “As I say you have to consider whether the failure fo report the matter,
evidence at some length in the summing-up. The Crown suggestion was that the failure to take any more active step than telephoning a message to
the delay in the removal of the body of deceased and the delay in informing the Mr. Kartar Singh to cummunicate with him at the surgery was indicative
police of the death of the deceased was not consistent with an innocent mind of a desire on the part of the accused to conceal what had happened or
in the appellant. So far as the removal of the body of the deceased was whether .&w%.ﬁd due possibly to the state of his emotional distress and
concerned, it does rot seem to us that the learned judge’s direction to the : B possibly to his fear that the police might not pay atiention to any report
assessors is open to complaint by the appellant. He says at one stage: E be made becanse when he had reported his surgery broken into they had
e . N < . , taken two days to cgme and take a statement from him. I should think
Perhaps the delay in relation to aﬁ. Hﬂ.ﬂ%& om the body will not be the latter argument is not the one you will favour because I should have
regarded by you as a matier of major sigaificance. thought that & surgeon would realise that however neglectful the police
Later, after drawing to their attention an itemn of evidence which might have ! may have been in pursuing enquiries into a breaking they were not likely
some significance, he says: , F fo treat 4 case of m:aamb. death in a doctor’s surgery in so carefree a manner,
“On the other hand you will remember the ssed’s husband and the F but that is a memn.ir.ﬁv you H.HE& consider and s.o_.ww. .
accused were no doubt both very naturally in 2 state of considerable distress , The essence of the objection to this part of the summing-up is that it failed to
and when people are distressed they do not always do exactly-the right : put to the assessors an mterpretation of the appellant’s Emnﬁon which was
thing which they would have done if they had been fres from emotional copsistent with his innocence; namely that the appellant did not sign a death
tension.” certificate; that had he desired to conceal the death from the police he would
i o i o G have signed 2 death certificate; that since he did not sign the death certificate
Fipalty, the learned judge in bis judgment does not draw any inference adverse G he knew the matter must come to the kizowledge of the police and be the subject
to the appellant from the delay in the removal of the body. of an investigation; and that in the circumstances the delay in informing the
The learned judge in the summing-up deals with the delay in reporting the pelice could be of no significance. There is some force in this argument,

though it does not constitute a complete answer to the delay in reporting to the

death to the police as follows:
pe police. It could be inferred from the delay that the appellant, though realising

“The mnncm.om made no effort Eh._mnm. to report .nﬁ death to the police. / H ihat the matter must eventually be investigated, yet wished to delay the
He has explained that whep he was giving his evidence and be says that H commencement of the investigation as long as possible, This, in fact, seeens
he had known a case where some/death had been reported to the police to be the view the learned judge himself takes of the matter. He says in his
and there had been a considerable delay in the obtaining of the appropriate judgment:

death certificate.

L il

“Tie says that he himself has had experience of having his MEWQH% broken “The failure of the accused to make any attempt to notify the police of

into znd that it had been two days after he made the report, before the
police came to take his statement.

. “Well now, gentlemen, is that the sort of reason which is going to
influence a responsible man like the accused, a man im a responsible
position, for not reporting the death of his patient iz his surgery promptly.
He peed only have gone into the actual surgery itself, where there is a
telephone as distinct from the waiting room where there is a ielephone and
rierely telephoned the police and said this: “This is Dr. Bansel speaking,
so and 5o has just died in my surgery after the performance of an operation.”

what had happened ia his surgery for a period of over two hours after it
bad happened seems likewise to me to be indicative of an attempt to
conceal what had been going on there that afterncon for as long as
possible.”

It may be that the leamned judge over-stressed the matter to the assessors
and that he should have drawn attention to the non-signatore of a death
certificate.  We cannot say, however, that the inference drawn by the learned
Jjudge himself is wrong, and, in any case, it is clearly not a matter relied on by
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83G EASTERN AFRICA LAW REPORTS {1959} E.

“Asgessor No. 1t The wounds were inflicted by the accused, both
wounds,

“Assessor No. 1 (Likewise).

“Assessor No. 3:  (Likewise).

“Jadge: Were both or was cither of the wounds inflicted upen the
deceased inflicted by reason of such gross neglizence as to go beyond the
realms of compensation between subject and subject ard as to amount to
a crime meriting punishment by the State by reason of being indicative of
a reckless disregard of human life?

“Assessor MNo. 1:  Gross negligence,

“Assessor No. 2:  (Likewise).

“Assessor No. 3: (Likewise).

“Judge: Do you Gesire me to put any further questions to the assessors?

“Mr. Mangat: Mo, my lord.

“Mr. Marnan: No, my lord.

“Judge: Very well.

“Now, gentlemen, it will be_necessary for me to ask vou to attend
again tomorrow, so that I may deliver my judgment in the light of ike
opinions, which you have today recorded. But I will not say 10 o'clock,
because I shall have to write a fairly extensive judgment, so I shall say
2,30 p.m. tomorrow.

“5.00 p.m. July 9,71959, adjourned.”

t is evident that the lzarned judge failed to take the opinions of the assessors
as to the guilt or immocence of the appellant on the case as a whole, angd there

has therefore been an apparent failure to comply with provisions of 5. 318 of

the Criminal Procedure Code. We will consider the effect of this failure later.

Coumsel for the appellant went further, and contended that in any event

a

Jjudge must not ask questions of the assessors until after he has obtained their
opinions on the case as a2 whole, This contention js based on certain Indian
decisions, which relate to s. 309 of the Indian Code of Criminal Procedure.
It is not supported by the dicta in cases heard by this court. The first of such
cases to which our attention was drawn was R. v. Gusambizi Wesonga (2) (1948),

15 E.A.CA. 65. At p. 68 of the report on that case it was said:

“We also note that at the end of his summing-up the learned judge put
three questions to the assessors in order that he might have their opinions
on the lawfulness by native law and custom of the entry into the house.
We can see no objection to a judge requiting assessors to answer specific
questions after his summing-up provided that he is careful to tell them that
they should state opinion generaliy on the whole of the evidence, for this.
seems to be required by the terms of s. 277 of the Usganda Criminal
Procedure Code.

“Both these points we are aware involve the much larger one as to what
are the precise functions or the exact states of assessors in a criminal trial,
The legislatures of all the East African Territories have been vague, perhaps
intentionally so, in defining or setting out their functions, and until they
are so defined it would be upsafe and impossible for the court to et them
out in comprehensive certainty. Al that can be said is that in the examina-
tion of the actual exercise by assessors of any function this court wili
always apply the test of what is fair to an accused person and will keep
in mind the principles of natural justice.”

The next case in which the matter arose was Washington s/e Odindo . R. {3

(1954}, 21 E.A.C.A. 392 whers, at p. 393, the conrt said:

“He [ic. the learned trial jndgs] has recorded a series of specific questions
which he put 1o therm [l.e. the assessors] and the answers received . . .

A,

CA. MEHAR SINGH BANSEL v. R. {Foxszs, Ag. P) B31

There is, of course, no objection to a judge puting specific questions to the
assessors after the addresses have been concluded but when he does 0 we
should have thought that they should at least be reminded of the szifent
points in the evidence before being required 1o answer them. It has aleo
been laid down by this court that where the opinion of the assessors is taken
in the form of answers to specific questions, they must also be asked to
state their opinion on the case as a whole and on the general issue as to the
guiit or innecence of the accused.”

Finally the matter was again considered, though from a semewhat different
aspect, in Mohamed Bachu v. R. (4) (1956), 23 E.A.C.A. 399, The relevant

passage in the judgment in that case (at p. 400} commences as follows:

“The one matter of any substance argued on this appeal was a submission
that the trial must be held to be 2 pullity becanse the learned trial judge
did not obtain specific opinjons from the assessors as to whether the
evidence showed sufficient provocation to cause an ordipary person of the
appellant’s community to Jose his power of self-control and tg induce
him to stab the deceased. ’

“It was conceded that upon the evidence in the case the learned trial
judge could have found as he did, whatever answers the assessors might
have given if they had been specifically required to give theif opinions as to
whether there had been provocation, but it was contended that if these
opinions had been obrained and if they were favourable to the appellant
the learned trial judge might have reached z different conclusion.

“It was further contended that in any case the judge was bound to
ascertain the opinions of the assessors on every aspect of the case, failure
50 to do not being a trial with the aid of assessors as regards that aspect,
and consequently not in compliance with s, 258 of the Kenya Criminal
Procedure Code which provides that subject to the provisions of Part Vi
all trials before the Supreme Court shall be with the aid of QASEESSOrS :
5, 293 and s. 294 of the Code were also invoked, the point being that both
these sections refer to ‘a trial with the aid of assessors.’

“In our opinion none of these sections indicate how the aid of the
assessors is {0 be obtained by the court. The oaly section of the Kenva
Criminal Procedure Code which contains mandatory provisions in that
regard is s. 318 and it was complied with.™

The judgment then sets cut 5. 318 of the Kenya Criminal Procedure Code,

apd proceeds:

““That section does not require the court to obtain specific opinicns rom
the assessors on every question that arises in 2 case. We know of no
autherity for such a proposition.”

The passage from the judgment in R. v. Gusambi=i Wesonga (2) which is set
out above is then cited, and the relevant part of the judgment in AMohamed

Bachu (4) concludes:

“We can well imagine cases in which it wouid be proper and indeed
advisable for the trial judge to obtain a specific opinion from the assessors
On 4 certain point in addition to their opinions on the case as a whole,
In fact it is often dome, bur the Kenya Criminal Procedure Code does
not specificaily require it to be done in all cases and the interference by
this court solely on the ground that the court had not required an opinion
from -the assessors upon a particular point as well as upon the case as a
whole could only be justified if it were shown that it was unfair to the
accused or contrary to the principles of aatural Justice.

““The application of this test to the present case does not justify

L
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B34 EASTERN AFRICA LAW REPORTS [1959] E.A.

It is the Iatter who must decide the case on the facts as well as the faw but
he will of course have regard io their opinion, even though it is not
binding on kim’. We have dealt thus with what seems to us quite obvious
because we think it as well to indicate that no argument in future directed
to persuading us o diminish ot in any way to qualify that absolute power
of a judge to give effect to his own views should receive any attention from
this court.”

See also Joseph v. R. (9), [1948] A.C. 215. Most of the objections raised have

related to the summing-up to the assessors. So far as the learned judge’s

Jjodgment is concerned, we are satisfied that. it contains no maierial misdirection.

- The learned judee!states clearly the evidefite which he accepts and on which

he refies, and such evidence fully supportd his conclnsions. Notwithstanding
this, had we thought that the summing-up contained material misdirections we
might have reached the conclusion that the learned fudge had thereby disabled
the assessors from giving him the aid which they should have given,. and thus
‘disabled himselfl from taking théir opinions into account—Bharet v. R. (109,
{19591 3 W.L.R. 406. We are, however, satisfied that none of. thet alleged
misdirections was such as to disable the assessors from giving a proper opioion
on the case.
For these reasons we dismiss the appeal.

Appeal dismissed»

Advocates: Stephen .mn Roche, Nairobi (for the appellant); The Artorney-
Genergl, Kenya (for the respondent).

HARNAM DASS v. JOHN CORBIN AND ANOTHER

[Court oF ArPeal AT Naironi (Forbes, Ag. P., Windham, I A., and Sir Owen
Corrie, Ag. J.A.), September 25, Cctober 20, 1959.]

Crvii Arpear No. 22 or 1959,
(Appeal from H.M. Supreme Court of Kenya—Connelf, J.)

Damages—Assessment—Sum  paid into court—Judgment awarding damages
containing references to sum paid into court—Whether award of damages

influenced by payment into court.

The appellant sued the defendants for damages for personal injuries. The
defendants in their defence admitted liability and paid into court the special
damages claimed with an additional sum of Shs. 10,000/~ which they pleaded
was sufficient to satisfy the plaintifi“s claim for pain and injury. In the course
of his judgment the trial judge, after commenting that when appellate couris
increase awards of damages they rarely award less than double the amount
given by the trial judge, went on to hold that it would be wrong to double the
sum paid into ¢ourt which was not in his view an illiberal estimate and he
therefore adopted it. On appeal the only question argued was whether the
trial judge had misdirected himself in bis approach to the assessment of
damages. . ‘

gt sy

C.A. HARNAM DASS v. CORBIN (WomuaM, LA) 835

Held: (1) the trial judge had wrongly equated himself to a court of appeal;
if the matter was being considered by an appellate court the principles he had
applied would have been correct but the assessment of damages by a trial
judge must be based exchisively on the evidence and neither coloured nor

“fettered by knowledge of what had been paid into court.

(i} it was impossible to avoid the suspicion that the trial judge might have
considered assessing the damages at a sum higher than Shs. 10,000/- but less
than Shs. 20,600/- but had wrongly ceonsidered himself precluded from doing
s0 upon the faise analogy he had referred to.

Appeal allowed. Ogder that the case be remitted to the trial judge again
to assess the %Bmmmm%uhmﬂmﬂn@ by the sum paid into counrt.

[Editorial Note: The damages were subsequently assessed by the trial judge
at Shs. 12,000/-.]

Cases referred to:
(1) Fline v. Lovell, [1935] 1 K.B. 354.
{2y Owen v. Sykes, [1936] 1 KB, 192.
(3) Kungo sjo Marumba and Another v. Clark (1952), 19 E.A.C.A. 60.
(4) Davies v. Powell Duffryn Associated Collieries Lid., [1942] 1 Al E.R. 657.
(5) Harrison v. Liverpeol Corporation, [1943] 2 All E.R. 449,

Mrs. L. Kean for the appellant,
F. R. Stephen for the first respondent.
S. M. dkram for the second respondent.

October 20. The following judgments were read by direction of the court:

WINDHAM, J.A.: The appellant was a patient in the second respondent’s
nursing home in Nairobi, where the first respondent, a gualified surgecn,
performed an operation on his bladder on March 29, 1956, As a result of the
admitted leaving of five gauze swabs in the appellant’s body at the operation,
which necessitated, among other things, a further operation to remove two of
the swabs (the remaining three having earlier emerged from the wound by
themselves), the appellant sued.the respondents for damages for negligence.
He claimed Shs. 5,060/~ as special damages, and general damages for pam and
injury suffered. In their statement of defence the respondents admitied liability,
admitted and paid into court the Shs. 5,060/~ claimed for special damages,
while in respect of general damages they paid into court Shs, 10,000/—, which

they pleaded was “enough to satisfy the plaintiff’s claim for pain and injury”.

Thus the case went to trial upon the single issue of the quantum of general
damages, the agreed wording of the issue being—

“the amount of general damages comprising vm.mb and suffering and any
permanent damage proved as a result of leaving in of the swabs™.

After hearing a considerable body of evidence on this issue the learned trial
Jjudge found that there had besn both pain and suffering and also some perma-
nent damage, He then proceedéd to award, as geperal damages, the sum of
Shs. 10,000/-, which was the sum paid by the respondents into court to satisfy
them.

The appellant appeals to this court to re-assess, or to order a re-assessropent
of, the general damages awarded by the learned triaf judge. His grounds for
appealing are not that the figure awarded, Shs, 10,000/, is manifestly tco low,
but that the learned judge, in arriving at it, did not exercise his discretion
ireely and base his decision purely on the evidence before him, but wrongly
felt himself to be fettered, and his discretion to be limited, by the fact that the
respondents had paid Shs. 10,000/- into coust. It is conceded for the re-
spondents, on the authority of such decisions as Flinr v. Lovell (1), [1935]




