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check thoroughly the persistent criminalization of abortion in most of the world, and the (health)
regulations on abortion that put doctors, not women, at the centre and hinder access to safe abortion.
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overstep constitutional governmental discretion to regulate this practice.
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46.1 Introduction

Latin America abortion law is often categorized as seriously restricted. And this is so, partially. Abortion is
criminalized if it does not fit in the legal indications (e.g. health risk, rape) contemplated. These indications
have not only been one of the most innovative areas to expand access to legal abortion in the region in the
last years—including rulings of high courts—but they also question the typical classification of Latin
America as an extremely legal constrained setting. In fact, if we look closely at the world legal map, we find
that only two countries have absolutely ruled out the use of criminal law to deal with voluntary abortion
(Canada and some jurisdictions in Australia) while the rest persist in its deployment. That is, the basic
framework for regulating abortion worldwide is still criminal. Therefore, what differs is the degree and
forms of (partial) decriminalization, both in the letter of the law and practice.

From this point of view, there is the total penalization model, the indication model, the periodic model, and
the mixed model (a combination of the time and indication criteria). The last two, in place in almost all of
northern hemisphere countries, are usually depicted as more liberal as they seem to give women control
over the abortion decision for at least an initial time during pregnancy.1 The indication model, prevalent in
Latin America, on the other hand, has been portrayed as a rather restrictive model because its main rules
come from criminal laws, because it was the regime that was in force in a large part of the northern
countries until, starting in 1960, they changed to the periodic model (conceived as more ‘liberal’). Another
reason is because most countries with this model have had, in practice, an absolute penalization due to the
lack of implementation of the ‘legal indications’, and L lastly because the constitutional arena has
remained mostly soundless about ‘a right to abortion’ under this model until recently.

At the beginning of the twenty-first century, however, the legal landscape in Latin America began to
experience some changes: a gradual and uneven liberalizing trend with constitutional arguments and
discourses. This constitutionalization of abortion has not only focused on more progressive legislation, but
it has also drawn attention to the enforcement of the already existing legal indications for abortion
contained in penal codes since the 1920s. Indeed, this process led by some high courts has resulted not only
on an evolving appreciation of women’s rights and new proportionality tests, but also on an understanding
of the importance of securing certain conditions that make rights real. The first part of this chapter
underscores some features of this development (46.2).

But abortion constitutionalization has left aside, at least until now, a topic I consider central to enhance real
access to legal and safe abortion: regulations. Indeed, legal restrictions not only come from the
criminalization framework (still in place) but also from regulations which aim at implementing abortion
health services. The problem is that regulations governing abortion place doctors both as the health
guarantors and gatekeepers of women’s right to abortion layering several restrictions. The justice system
expects physicians to guarantee the safety of the legal abortion procedure—as they embody health
guardians—and, at the same time, ensure that women only practice abortion within the confines of the law
—as they also serve as legal custodians.

Doctors, thereby, turn simultaneously into allies and enemies of women, in an always misleading dynamic
that carries a certain degree of inaccessibility.2 Moreover, as explain later, this particular arrangement has
led to over-regulation of abortion-health services, arbitrariness in the certification of the indication or
gestational period, breach of confidentiality, conscientious objection abuse, resistance against scientific
advances that makes easier to terminate pregnancy, concentration of power on obstetricians and
gynaecologists, among other barriers.

These regulations, which I call ‘doctor-based regulations’, have been able to survive even the more
liberalized laws around the world, but have developed with strength under the shadow of the indication
model in Latin America. Regulations help to shape the ways in which women experience their right to have
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an abortion, they can even place undue and unnecessary restrictions. And these regulations nowadays not
only come from criminal laws but also from health regulations that are supposed to lay down the conditions
to guarantee women’s right.

Latin America is in a process of examining some of their laws and implementation, in some cases supported
by constitutional arguments and forums; the overall trend regionally is toward more progressive laws. My
argument is that we should go beyond the more classic discussion in comparative constitutional law, not
only in Latin America but also around the world, and engage in constitutional discussions in which we check
thoroughly the persistent criminalization of abortion in most of the world and the (health) regulations on
abortion that put doctors, not women, on the centre and hinder access to safe abortion. If the law L
recognizes an abortion right to women, thus, it needs to deliver regulations that fit that purpose. Thus, the
second part of the chapter analyses these regulations, as they burden women’s right and overstep
constitutional governmental discretion to regulate this practice (46.3).

46.2 The Criminal and Constitutional co-existence on Abortion Legal
Environment

In this part, I first provide a panoramic view of abortion laws in Latin American countries (46.2.1). Then, I
outline some recent constitutional episodes (46.2.2).

46.2.1 The Abortion Legal Landscape in Latin America

The standard classification in comparative law talks about four models of abortion legislation: the total
penalization model, that criminalizes the practice with no exception; the indication model, that
decriminalizes abortion under certain circumstances (e.g. health risk of the woman, rape, foetal anomalies);
the periodic model, that decriminalizes abortion within a gestational period; and the mixed model, which
combines the time and the indication criteria. Finally, there is a model that drops penalization completely,
regulating abortion by health laws, professional laws, etc. While the indication model predominates in Latin
America, Africa, Middle East, and South-East Asia, the mixed regime prevails in Europe, the United States of
America, Oceania, and Central Asia. Only in Canada, and in two Australian jurisdictions—Australian Capital
Territory and Victoria—criminal law is discarded. To sum up, in almost all countries there is still some
degree of criminalization combined with some degree of legalization under different models.

Thus, from one point of view, it would be correct to say that Latin America penalizes abortion as a rule, since
all countries maintain the criminalization of induced abortion for some or many circumstances. But from
another point of view, by looking more at the permissions given by the law, it could also say that in almost
all Latin American countries there is partial decriminalization, either under an indication model or mixed
model. Hence, much of the last ten years of abortion politics the region could be described as a dispute
between the criminalization paradigm—that still considered abortion, as a rule, a crime against life, a moral
wrong, and a behaviour against expected female behaviour regarding sexuality and reproduction—and the
constitutional paradigm—that underlines women’s rights to access to a practice that is partially
decriminalized.

Indeed, as Table 46.1 indicates, twenty-six Latin American countries have at least one or two indications
under which abortion is permitted. Six countries still uphold absolute criminalization: Dominican Republic,
Haiti, Honduras, Suriname, El Salvador, and Nicaragua (Chile was part of this group until very recently),
while five countries and one city, Cuba, Guyana, French Guiana, Puerto Rico, Uruguay, and Mexico City
follow a mixed model.
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Country

Argentina

Bahamas

Bolivia

Brazil

Chile

Model of
decriminalization

Indication

Criminal Code
(art. 86)

1921

Indication

Criminal Code
(art. 334)

1924
Indication

Criminal Code
(art. 266)

1972

Indication

Criminal Code
(art. 128)

1940

Federal Supreme
Court

2016

Absolute
penalization

Criminal Code
1874

Indications/Time

Life
Health

Rape

Life

Physical health

Life

Physical health
Mental health
Rape

Incest
Kidnapped
(without
subsequent
marriage)
Life

Rape

Severe foetal
anomalies

(Federgl Supreme
Court)

Requirements

The risk can’t be
avoided through
other means

Intervention of a
physician

No need of a police
report in case of
rape (National
Supreme Court)

Good faith

A physician

Unless it can be
avoided through
other means

No need of judicial
authorization or a
police report
(Supreme Court)

It can’t be avoided
through other
means

Women'’s penalization for illegal abortion'

1-4 years

Criminal Code (art. 88)

Up to 10 years

Criminal Code (art. 315)

1-3years

Criminal Code (art. 263)

1-3years

Criminal Code

Minimum security prison with maximum
period of time

Extenuating circumstance: honour (art. 344)
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Colombia

Costa Rica

Cuba

Ecuador

El
Salvador

Indication

Supreme Cou rt6
2006

LT
Indication

Criminal Code
(art. 121)

1970

Periodic model
Health Statutory

1965

Indication

Criminal Code
(art. 447)

1971

Absolute
penalization

Criminal Codle0
Reform 1997

Life A physician
Health Complaint

Serious foetus
malformation
with
incompatibility
with life

Rape or non-
consensual
sexual act

Incest

Non-consensual
artificial
insemination or
transference of

ovules

Life A physician (or an
obstetrician under

Health exceptional

circumstances)

Unless it can be
avoided through
other means

First 10 weeks of
pregnancy

A physician

Abortion practice at
a health service

After 12 weeks of
pregnancy it
requires
authorization of
health authorities

Parents’ permission
for minors under 16

Life A physician
Health Unless it can be
avoided through

Rape other means

of a mentally
disabled woman

1-3years

Extenuating circumstances:

Rape or non-consensual sexual act or
artificial insemination or transference of
fertilized ovules

Exemption of punishment: when the
abortion was made in extraordinarily
abnormal motivating conditions the legal
officer could pardon the punishment

Criminal Code (art. 122 and 124)

1980

1-3years

Extenuating circumstances: abgortion made
before 6 months of pregnancy ; honour

Criminal Code (art. 119)

1-5years
Extenuating circumstances: honour

Criminal Code (art. 444)

2-8 years

Criminal Code (art. 133)
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French
.1
Guiana

Guatemala

Guyana

Haiti

Honduras

Jamaica

Mexico
States

Mixed model

French Law (75-
17)

1979

Indication

Criminal Code
(art. 137)

1973
Mixed model
Medical indication
of pregnancy act
(art.6)
1995
Absolute

... 13
penalization
Criminal Code

1826

Absolute
14
penalization

Criminal Code
Reform 1997

Indication

Judicial decision15

1938

Indication

State Criminal
Codes

First 10 weeks
Health

Foetus
malformation

Life

From 8 up to 12
weeks

Life
Physical health

Mental health

Life

Physical health

Rape
Life
Consequence

woman’s
negligence

Serious health
condition

Incurable
malformation

Two physicians
Waiting time

Two physicians
Unless it can be

avoided through
other means

Serious damage to
health

Authorized by
health service

One physician

No specification

See Bergallo and
Gonzélez Vélez
(2012) and GIRE
website

6 months-2 years and
Economical sanction

French Law 75-17 (1979)

1-3years

Extenuating circumstances: mental
disturbance

Criminal Code (art. 134)

12

No specification

Criminal Code (art. 262)

1-6 years

Criminal Code (art. 128)

Prison for life

Act of Crimes against People (art. 72)

6 months to 3 years in average
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México
City

Nicaragua

Paraguay

Panama

Peru

Puerto
Rico

Mixed model

Criminal Code
(art. 148)

2007

Absolute
penalization

Criminal Code
2007
Indication
Criminal Code
(art.109inc. 4)
1937/2008
Indication
Criminal Code
(art. 142)

2007

Indication
Criminal Code
(art.119)
1924

Mixed model

u.s. Sw)reme
Court™ (1973)

Up to 12 weeks
Health

Serious foetus
malformation
with life
incompatibilities
Rape or non-
consensual
sexual act
Non-consensual
artificial
insemination or

transference of
ovules

Life

Life (of the
woman)

Life (of the
foetus)

Physical health

Rape

Life

Health

Life
Health
Rape

Up to 12 weeks of
pregnancy

Serious health risk
(for the indication)

Certification of a
physician with
consultation with
another physician

One physician

Judicial
investigation (rape)

Up to 12 months
(rape)

Interdisciplinary
committee (all
indications)

Serious risk (health)

Permanent and
serious risk

The risk can’t be
avoided through
other means

Up to viability of the

foetus

At least one
physician

3-6 months prison or 100-300 days of
community work

Criminal Code (art. 145)

1to2years
Criminal Code

(art. 143)

Up to 2 years

Criminal Code (art. 109 inc. 3)

1to 3 years

Criminal Code (art. 139)

Up to 2 years and community work
Criminal Code (art. 114)

1991

6 months to 3 years
Criminal Code
(art. 112)

2004
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p. 803
p. 804

p. 805

p. 806

p. 807

Dominican  Absolute —_ —_ 6 months to 2 years
Republic penalization

Criminal Code
Criminal Code

(art.317)

1948

Surinam Absolute —_ —_ Up to 3years
penalization
Criminal Code

Venezuela  Indication Life Physician’ decision 6 months up to 2 years
Criminal code Criminal Code (art. 430)
(art. 433)
1915

10
11
12
13

14

15

16

Unless any clarification, the punishment is imprisonment

Supreme Court of Argentina, case of FAL s/Medida autosatisfactiva, March 12, 2012.

Constitutional Plurinational Court of Bolivia, Decision 0206/2014, February 5, 2014.

Federal Supreme Court of Brazil, ADPF 54/DF, April 12, 2012.

Ibid.

Constitutional Court of Colombia, Decision C-355/06, May 10, 2006.

Besides article 193 establishes legal pardon.

There will be a punishment of six months to two years, if the fetus has not reached six months of intrauterine life.

There will be no criminal punishments for women, there will only be punishments for abortions without the consent of
the woman and other third party behavior, like having practiced the abortion for economic reasons outside governmental
institutions or by people without medical authorization. Criminal Code, articles 267 to 271.

No causes of punishment existed before the criminal reform.

The French legislation is applied.

There is no information

According to the principle of necessity, the abortion to save a pregnant woman'’s life is permitted

The Criminal Code approved in 1997 repealed the causes for the non-existence of punishment. Notwithstanding, the Code
of Medical Ethics admits abortion in case of risk of life for the pregnant woman, requiring a certification from a medical
committee and the consent of the husband or closest relative.

Since Jamaica is a party to the Commonwealth the case Rex v Bourne is implemented in the country.

Roe v Wade (1973).
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L
Most Latin American rules on abortion date back to the beginning of last century, during the codifying
period. The fact that abortion is determined by criminal law entails material and symbolic effects. Certainly,
the indication model is tied up to the structure, principles and practice of criminal law. For instance, in
Central America and Paraguay abortions under legal indications are still granted as ‘exceptions’ to the
general rule of criminalization. Moreover, health professionals tend to take all kind of self-safeguards,
including refusal to treat women, which also explains the huge problems to implement abortion-care
services. In other words, the indication model is haunted by the criminal framework.’

As Table 46.1 shows, on average, the penalty given to women who interrupt pregnancy is nine months to
three years. Uruguay has the lowest penalty for women, while Bahamas and El Salvador the highest; the
latter has even accused, prosecuted and imprisoned women believed to have medically self-induced an
‘illegal abortion’, either voluntary or spontaneous.4 An estimated 129 women in El Salvador were charged
with self-inducing an abortion between 2000 and mid-2011, and at least twenty-six were convicted of
homicide (including a woman who was sentenced to forty years in prison for aggravated homicide after
suffering a miscarriage and going to the hospital for medical attention); however, some of these women
declared that they did not know they were pregnant or that they miscarried without attempting to self-
induce.’

In relation to the structure of indications, Guatemala, Paraguay, and Venezuela have the lowest degree of
permissiveness, allowing decriminalization only when life is at risk, which in practice results in a complete
ban. The most common indications are risk to health and rape. Practically no law specifies the scope of the
health indication (also known in some countries as ‘therapeutic abortion’), probably because criminal
statutes (where these indications are included) were passed when health had neither been defined as a right
nor had it acquired an integral scope. Just Panama and Bahamas explicitly limit the ground to physical
health, while Colombia and Guyana, who have had recent reforms, define health in integral terms, as both
physical and mental. So, nowadays in countries like Argentina, Colombia, and Peru, where some important
steps have been taken towards access to abortion, much of the legal dispute is to broaden the interpretation
of this health indication. Finally, Ecuador, Costa Rica, and Chile still have the ‘honour’ of the woman as a
specific mitigating factor for the crime of abortion when the judge considers that the woman terminated her
pregnancy because of ‘honour’ reasons.

Almost all countries that adopted the periodic or mixed model have a distinct political status: Puerto Rico,
Guyana, and French Guyana,6 all connected by a political and legal dependence on countries with liberal
legislations, or the case of Cuba, which has a strong socio-economic policy, structured under a
communist/socialist regime (in 1965 it became the first country in the region to reform its abortion law and
recognize the right of women to abortion on request up to the tenth week of pregnancy through the national
health L system; it is criminalized only if it is without the consent of the pregnant woman, is unsafe, or is
provided for profit). Only Uruguay and Mexico City who have a new and more liberalized statutory respond
to direct social mobilization and Congress favourable reaction.

Certainly, parliaments in the region have been a quite unreachable, conservative, forum to call for changes
in the abortion matter. As I pointed out, the only more progressive reforms coming from the Congress have
been México City, Uruguay, and more recently Chile, which in fact repealed a total criminalization law and
passed a moderate set of indications. On the other hand, in the last twenty years, El Salvador (1998),
Honduras (1997), and Nicaragua (2006)7 outlawed all abortions, and just this year Dominican Republic
Senate rejected, for the second time in the decade, the observations made by the Executive Power to the
Penal Code who recommended legalisation when the pregnancy puts the woman’s life at risk, in case of
rape, incest, or foetal anomalies.” In Venezuela during the process of criminal reform, the organization
Movimiento Amplio de Mujeres, members of the House of Representatives, among others, claimed to
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incorporate new grounds for decriminalization into the restrictive abortion legislation, and submitted a
proposal to the National Assembly, which was hardly discussed and then rejected. Similarly, in Peru, the
possibility of having a legal reform insinuated during the reform of the criminal code; in 2009, the Special
Commission, in charge of reviewing the code, suggested the addition of new grounds such as rape and
serious foetal anomalies, but at the end it did not find support, and the law from 1926 was kept in force.’ One
of the last episodes took place in Ecuador, where the National Assembly started debating a more liberal law,
but the conservative and dogged position of the former President Correa put to sleep any real chance of
change.10

Furthermore, it is a distinct feature of Latin America that nearly all of the formal measures to enhance
access to abortion have come from administrative and health regulations. That is the case of Argentina,
Bolivia, Brazil, Colombia, Peru, some states from Mexico and Panama, which have issued guidelines to
guarantee health-care in cases of legal abortions under the indication model. Colombia passed guidelines
almost immediately after sentence C—35511 was issued (both of them subject to contest later on), that is, the
regulating norm was an immediate and direct cause of judicialization, while in Argentina, Brazil, Peru,
Costa Rica, and Bolivia the strategy to claim for abortion guidelines aim at dismantling the structures of
inaccessibility of legal indication for abortions enacted almost 100 years ago.

Finally, High Courts have gradually become involved, with different attitudes in the abortion arena, as
explained below.

46.2.2 Constitution and Abortion

Together with the criminal framework, around 2005 a constitutional perspective emerged, even
institutionalized in both legislative and judicial decisions. As Siegel expresses, it would be a mistake to
assume the existence of constitutional law on abortion. Rather, there are processes under which it is
constitutionalized."” While constitutional judgements about abortion in several northern countries date
back to the 1970s, Latin American rulings are fresh, with its common and distinct traits. In this section, I
briefly present this development, specifically landmark decisions of national high courts.”

Latin American constitutional reforms since 1980—as part of the return to democracy after authoritarian
governments—have resulted in favour of a more equal perspective on women'’s rights, including an integral
right to health, clauses of equality between men and women, with other human rights. Moreover, Mexican
Federal Constitution'* and Ecuador 2008 Constitution" explicitly recognize reproductive rights. This
expansion of constitutional rights plays a key role in the constitutionalization of abortion among other
topics; as Brinks and Blass put it, ‘the increasing centrality of constitutional rights and constitutional courts
in politics is partly based on the considerable expansion, over the last forty or fifty years, of the
constitutional provisions that define the sphere of constitutional justice’.16

Notwithstanding, constitutional reforms have also been an opportunity to introduce prenatal protections
clauses in attempts to extend a right to life before birth, not only to ban abortion but also to restrict in vitro
fertilization and contraception (CDR, 2012). During the 1994 Constitutional Conventional in Argentina,
women’s movement had to quickly organize and negotiate to block the initiative to include a recognition of
prenatal legal personhood in the new text (Gutierrez, 2004). In other countries, attempts were more
successful. In Guatemala, the 2002 reform included a constitutional right to life before birth, likewise in
Chile (1980), Honduras (1982), El Salvador (1983), and Dominican Republic (2010). Similarly, since 2008,
sixteen Mexican states have amended their constitutions to protect the right to life from fertilization (CDR,
2012). Of course, the constitutional protection of life before birth does not demand, not even justify, a ban
on abortion or any other health reproductive service, as the Interamerican Court in Artavia Murillo v Costa
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Rica (2012) held."’ Still, almost all of the constitutional judgements about abortion since 2005 have had to
deal with this apparent dilemma between competing interests and rights.

On occasions, abortion has been the ‘ghost’ behind other reproductive policies debates, such as assisted
fertilization, emergency contraception, and even some less obvious topics like the ratification of the
Protocol of CEDAW. The Costa Rican affair regarding the ban to assisted fertilization which ended in a case
against the State in front of the Interamerican Court perfectly reflects this dispute.18 Furthermore, in many
Latin American countries, emergency contraception has been the prelude to the battle around the status of
prenatal life." More recently, a Brazilian case concerning stem cell research also brought into debate the
status of embryos.”

For most of the twentieth century, abortion laws in the region remained untouched. Only recently—in the
early 2000s—there have been some relevant changes, which came through constitutional and human rights
arguments. High courts have played a key role in this process, assessing the constitutionality of criminal
laws regulating abortion, supporting law changes, but also in some instances bringing legal conditions to
make effective the right to have an abortion under the indication models set since the begging the twenty
century but with almost no implementation.”

In 2005, the Constitutional Court of Colombia ruled that abortion should be permitted for three specified
indications: when the life or health of the woman is at risk; when pregnancy is a result of rape or incest;
when the foetus has serious anomalies. It was the first progressive judgment on abortion in the region,
accompanied by more than fifteen other judgments of the same court in the following years.22 After the
reform of the abortion legislation in México DF, in 2008, the National Supreme Court had to define if this
change was constitutional.” In 2012, the Supreme Court of Brazil ruled that abortion in cases of
anencephaly was exempt from criminal penalties.24 That same year, the Argentine Supreme Court
confirmed that abortion on grounds of rape was constitutional and already decriminalized by the penal code
of 1922.”° In February 2014, the Highest Court of Bolivia ruled that women seeking a legal abortion after rape
or incest do not need a previous judicial approval.26 And more recently, in 2016, the Brazilian Supremo
Tribunal Federal ruled that abortion is not a crime when performed in the first trimester of p1regnancy.27
Finally, in 2017, Chilean Supreme Court backed the bill that leaves behind the total ban of L, abortion and
replaced it with a moderate set of legal indications.”® But, there has been also rulings maintaining status
quo: Costa Rica (2004)29 and El Salvador (2007)30 courts upheld the constitutionality of criminal abortion
laws and understood, in general, that the decision regarding the use of criminal law to regulate abortion,
even to ban it, was part of the legislative discretion.*

But there is more than judicialization. Constitutional arguments have also found expression in few, but still,
new pieces of legislation.32 As pointed out, Mexico City and Uruguay repealed the indication model and
passed laws with a mixed regime.

In what follows, I will analyse in more detail some constitutional episodes in abortion: the Mexican City
episode (both the 2007 legislative and 2008 judicial decisions), and the judicial decisions of Argentine
(2012) and Brazilian (2016) Supreme Courts, as I believe they allow, first, to show dimensions of the
discussions and challenges, second to give a fair account of the differences among countries in the so-called
‘constitutionalization’ of abortion in the region.”

The Mexican Legislative Assembly decision was taken in a political environment with strong and organized
progressive groups (feminist, health-providers’ organizations, etc), a new party ruling the city after
seventy years of PRI domination, and supported by the Pauline Case in the Inter-American Commission on
Human Rights.34 It was the first legislation in this new liberalizing trend in Latin America that recognizes
women’s right to terminate pregnancy during the first twelve weeks of pregnancy. Once passed, the law was
challenged by the Attorney General of Mexico and the president of the National Human Rights Commission,
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and sent to the Supreme Court to be reviewed, and in August 2008 it was found constitutional.” It will take
almost five years for another legislature in Latin America to address and pass a new progressive law
(Uruguay in 2012).

The landmark Mexican legislation called on the federal constitutional provision that guarantees: ‘All
persons have the right to choose in a free, responsible, and informed manner L the number and spacing of
their children’.* It is a distinctive and quite explicit clause. But the Supreme Court, when deciding the
challenges to the abortion law reform, managed somehow to ignore it. The Court’s judgment focused on
technical aspects of the criminal law, leaving aside the substantive issue of women’s rights.37 Likewise, Pou
pointed that it was a lost opportunity to further develop a constitutional interpretation of women'’s rights
and reproductive rights as enshrined in the constitution.*®

Indeed, having the opportunity to lay the constitutional foundations of the most liberal rule in the region,
the Court did not develop a specially sophisticated balance test and neither did it provide a substantial
argument based on autonomy, not even having a provision like Article 4. The judgment revolved mostly
around the objection placed by the plaintiffs regarding the unborn life status. The Supreme Court
understood that unborn life is a constitutionally protected right, but this does not mean an explicit mandate
to criminalize abortion; instead, there is a margin of appreciation for defining the type and scope of
abortion regulation:

[tThe Legislative Assembly of the Federal District has the power to determine, by a majority of its
members and through open debate, which behaviours should or should not be reproached by
criminal law, and in the absence of an express constitutional obligation, it has the duty to weigh
the various events, issues and rights that may be in conflict.*

So, the ruling was based more in analysing the duties, prohibitions, and powers of democratic lawmakers to
criminalize and decriminalize abortion than in asserting women’s right to privacy, autonomy or equality.
Yet, as Bergallo and Ramdn Michel point out, the court’s assertion that the legislative margin of
appreciation encompassed the option to eliminate the criminalization of abortion in the early stages of
pregnancy probably represents a promising approach to the constitutionalization of abortion across Latin
America.*!

The implementation of the laws that establish legal indications is the missing link of the abortion public
policy in most countries in Latin America. The Argentine case reflects quite clearly how the Supreme Court
got involved in this pervasive problem. In Argentina, abortion has been decriminalized in certain cases since
the enactment of the Penal Code in 1921. The termination of pregnancy is considered legal when the
woman’s life or health is at risk, and when the pregnancy is a product of rape, specifying that in the case of
‘mentally retarded’ women their legal representative must consent to the abortion.* For almost 90 years
this regime was unenforced. Only in the last twelve years has this situation begun to change. One of the
primary factors that explain this lack of access has been the frequent, L controversial, and restrictive
interpretation of the legal text, particularly with respect to the indication for the risk of health and the
severity of that risk, as well as whether the exception for rape refers only to women with mental disabilities
or whether it refers to any woman who has been raped.

In 2012, in F.A.L., the Supreme Court confirmed that the Penal Code decriminalizes abortion in case of rape
and held that it was a woman’s right. The Court tackled three issues: first, the constitutionality of Article 86
challenged by the plaintiff arguing that it violates the right to life, second, the scope of the rape indication,
and finally, procedural aspects of the implementation of the indication model.”®

Regarding the constitutional objection of Article 86, the Argentine Supreme Court did not address directly
the classic discussion about the legal status of prenatal life but it reviewed the state obligations under the
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Constitution and Human Right Treaties. Regarding the provisions established in Article 1 of the American
Declaration of the Rights and Duties of Man as of Article 4 of the American Convention on Human Rights,
the Court held that ‘there is no obligation to interpret in a restrictive way the scope of article 86...because
the relevant norms of these [human right] treaties were expressly restrained in their formulation so that
they would not result in the invalidity of an abortion case such as in this case.”

The Court also addressed Article 4.1 of the American Convention on Human Rights, that states

Every person has the right to have his life respected. This right shall be protected by law and, in
general, from the moment of conception. No one shall be arbitrarily deprived of his life.*

It has been argued that this provision is the constitutional basis for granting unborn life status as a person,
and thus a justification for abortion ban. The Argentine Court replied to this argument by resorting to the
Inter-American Commission decisions.*® The Supreme Court recalled that in the case of Baby Boy v United
States, the Commission stated that the expression ‘in general’ of Article 4.1 was just included so that
countries would not have to change their abortion legislation, especially those that at that moment had
already partial decriminalization of abortion.

After revising this and other human right treaties, usually deployed as arguments against liberalizing and in
favour of a total protection of the unborn life, the Argentine Court concluded that there were not any
constitutional barriers to decriminalized abortion under the indication model. Furthermore, international
human rights treaties require governments to respect women’s rights, including the right to terminate
abortion after sexual violence. Moreover, the Court explicitly recognized that Article 86 granted a woman
right to access abortion. In this line, noticeably, the Argentine judges laid down a series of procedural
guarantees for the implementation of the abortion. For instance, until that moment, all of the health
guidelines and local regulations required a police report or judicial complaint as proof of the sexual crime to
access to the rape indication. The F.A.L. ruling changed this and L established that neither of these
procedures were required to access legal abortion. Rather, the woman’s statement will be enough in the
health service declaring that she had been raped and as a result of the assault she was made pregnant.

Abortion is legal in Brazil only in cases of rape, when necessary to save a woman’s life, or when the foetus
suffers anencephaly, but in practice, there are huge problems of access.”’ Federal Supreme Court has been
called into the abortion discussion in the last decade. In 2012 it issued an important judgment on abortion in
a claim involving foetus anencephaly, where the Court in fact avoided judging the claim as a challenge to the
criminal regulation on abortion and instead it treated the case as induction of labour.* In 2008, six of the
court’s eleven judges upheld a 2005 law allowing embryonic stem cell research, hence, not granting legal
rights to embryos.49 Another decision was a Habeas Corpus in 2016, which will be described in more detail
below. That same year the National Association of Public Defenders challenged the punitive laws in the
context of the Zika virus epidemic, arguing that pregnant women experiencing mental health impacts from
contracting the virus during pregnancy, and, at beginning of 2017, the Socialism and Freedom Party filed a
separate case challenging the criminalization of abortion in the first twelve weeks of plregnancy.50

A ruling on a Habeas Corpus issued by the majority of the Supreme Court on 2016, ordered the release of five
health-care providers who had been arrested, in a clandestine clinic in the greater Rio de Janeiro area, for
the alleged provision of illegal abortion services and for the crime of formation of a gang.”" In this
judgment, the three-judge majority held that the criminalization of abortion until the first trimester is
incompatible with the Brazilian Constitution based on women’s fundamental rights and the principle of
proportionality. Although this ruling just applies to the case in discussion, it sets a precedent that eases
future constitutional discussion regarding women’s abortion rights.52
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Judge Luis Roberto Barroso, who wrote the opinion for the majority, was the one that brought into the case
the question regarding decriminalizing abortion. The decision resorted explicitly to women’s rights,
specifically autonomy, sexual and reproductive rights, physical and psychological health, and gender
equality. Indeed, Barroso pointed out that L. making abortion illegal does not reduce the number of
abortions but actually increases women’s deaths due to unsafe abortion procedures. Moreover, he argued
that a complete ban violates women’s reproductive rights, sustaining that as women carry the full burden of
reproduction, ‘there will be full equality only if they are recognized as having the right to decide’.” He also
argued that women’s health and safety should be ensured without interference, ‘having a child determined
by the Criminal Code constitutes a serious violation of the physical and psychological integrity of a
woman’.”* In this equality line of reasoning, Barroso also considered that penalization of abortion
disproportionately affects poor and marginalized women.

The majority also sustained that the criminalization violates the proportionality principle, in different ways.
First, criminalization is not effective in protecting the life of the foetus: it has no impact on the number of
abortions performed but it blocks women’s access to it in a safe way. Second, the State can protect prenatal
life and prevent abortions in more effective and rights-compliant ways, such as reproductive health
education and health services, social assistance to women, among other policies. Finally, penalization
causes social costs (health problems, including the death of women) that override its alleged benefits.

Although this judgment is not a binding legal precedent, and that most sure the conservative Congress will
try to block moves toward liberalizing legislation, it represents a step forward into putting women and their
rights in the centre of the debate and arguments. It is a necessary step in the constitutionalization process of
abortion not only for Brazil but for the region as a whole. As Deborah Diniz, co-founder of Anis—which has
campaigned to liberalize Brazil’s abortion law—expressed, this ruling has greater political than legal
significance, however ‘it is a clear and strategic message by Justice Luis Roberto Barroso that some Justices
are ready to tackle the fundamental question in abortion cases, which is: should abortion be considered a
crime, given the Brazilian Constitution’s provisions on gender equality, dignity, and the right to health?’.>
Furthermore, the trend in the Brazilian Federal Court seems to be in support of expanding women’s right to
safe, legal abortion, as this case, the one of anencephaly and the one declaring embryonic stem cell research
constitutional suggest.56

As we explained with Bergallo, in Latin America High Court’s interventions:

[Have] implied the establishment of limits on the extent to which congresses have been deemed
authorized to use criminal law to restrict abortions. Although criminal law continues to be the
preferred tool for the regulation of abortion, its use has been constrained through limits hard to
imagine in the past. As a result of these limits, in the countries studied throughout this chapter,
abortion arguments no longer revolve around the constitutional and categorical mandate of totally
criminalizing abortion, a mandate that used to be interpreted as a default rule in most of the
region’s past debates. Instead, current conversations on the use of L. criminal law have been
reoriented towards the definition of situations in which punishment is waived, or situations in
which abortions are considered legal under what is known as indication model. Moreover, most of
the region’s high courts have understood that constitutional and human rights treaty provisions
mandate the adoption of, at least, an indication model that should contain certain legal grounds
for abortion. Secondly, another trait in the constitutionalization of the region’s legal discourse on
abortion stems from decisions such as those from Argentina or Colombia, where the constitutions
have been found to require not a mere model of formal requirements, but rather a regulatory
framework that effectively ensures access to and provision of legal abortion services. In these
decisions, Latin American courts have made original contributions regarding the institutional
context of the supply of abortions services, as well as the individual duties of healthcare
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professionals and public officials for ensuring the right to a legal abortion. Finally, the
constitutionalization of the criminal treatment of abortion has also yielded more complex judicial
arguments about the constitutional status of unborn life and the duty to balance it against
increasingly elaborate conceptions of dignity, autonomy, and equality between the sexes.”’

46.3 Doctor-Focused Regulations: Also a Constitutional Issue

Although a legal reform is vital where abortion is highly restricted, barriers remain even in settings where is

legal and most socially accepted, spawned by specific regulations of this practice. In this second part of the

chapter, I will describe and conceptualize what I have called ‘doctor-based’ regulations giving a range of

country-based examples not only of Latin America but also worldwide as this type of regulatory choices are
. . . 58

typical of almost all legal regimes, even of those featured as more liberal.

The shape of abortion regulations, including their constitutional dimensions, is different worldwide. Yet, as
mentioned above, almost all countries retain some degree of criminalization. Moreover, this pervasive
criminalization framework is usually complemented by doctor-focused regulations, that is, physicians as
gatekeepers of legal abortion, which, I argue, should draw more ‘constitutional’ attention as they hinder
access to safe abortion, fail to acknowledge moral judgment of women, thus affecting all kinds of rights.

Abortion was legally restricted in almost every country by the end of the nineteenth century.59 Since then,
each step towards some sort of access to ‘legal’ abortion (progressive abortion law reform) has convoyed
less (but not drop of) criminal law and a propagation of doctor-focused regulations, contributing to define
abortion as a ‘practice that should be authorized’ —by someone different than the woman-—, reinforcing
some kind of ‘permission framework’. And this framework has not changed with the constitutionalization
of much of the debate, strategies, rulings, and other institutional decisions. Moreover, for more thana L
decade now, the political underpinnings of abortion liberalization in Latin America have been strongly
linked to constitutional law, and every time high courts have granted some sort of abortion right to women
they have also placed physicians as the last word in the access to legal abortion, together with a right to
conscientious objection.

Conscientious objection is a hint of doctor-based regulations but not the only one. In fact, these regulations
entail a series of dynamics and consequences such as physicians becoming the ‘last word’ in abortion
procedures (e.g. physician deciding when there is a health risk that justifies interrupting pregnancy); over-
regulation of abortion health services as well as out of date or unreasonable requirements (e.g. compulsory
ultrasound or waiting periods); a huge gap between legal requirements and advances in reproductive
technologies (namely, self-use of abortion with pills by women), among others.

In countries that adopt the indication model —like most Latin American ones—doctor-based regulations
are quite noticeable. Basically due to the way in which, despite the differences that the practice might show,
women who require an abortion are subjected to the scrutiny of physicians who certify the ‘health risk’,
‘rape’, ‘foetal anomalies’ and so on.*’ This delegation of power to physicians is exposed in the legal norms
that define abortion access. Take for example Article 137 of Guatemala’s Penal Code, that states:

Therapeutic abortion is not punishable abortion performed by a physician, with the consent of the
woman, after a favourable diagnosis of at least one other doctor, if performed...for the sole purpose
of avoiding a risk for the life of the mother, properly proven after exhausting all the scientific and
technical exams.®!

In Panama, for instance, the intervention of an interdisciplinary committee is mandatory to examine and
determine the life risk and, therefore, to perform the pre-trial procedures for the rape glround.62 Similarly,
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Article 86 of the Argentine Penal Code illustrates this clearly: L ‘The abortion performed by a licensed
physician with the consent of the pregnant woman is not punishable...’.63 In other words, physicians’
involvement is necessary for an abortion to become a legal abortion, which currently entails, as explained
below, a series of challenges, especially due to abortion pills.

One if not the most relevant feature of the indication model is that it does not stipulate specific
circumstances on which abortion should be legal but it rather leaves a judgement as to legality to doctors. As
Kristin Luker puts it: ‘No laws defined precisely when a woman’s life was at stake: For example, must the
threat be immediate or can it be long term?’.* The author suggests that the ambiguity in the concept ‘life’
was deliberate. Life could mean physical life in the narrow sense of the word (life or death), or it could mean
the social, emotional, and intellectual life of a woman in the broad sense (style of life).65 Therefore, ‘saving a
life’ may mean saving the woman only from imminent death, or it may mean protecting the process and
quality of her daily life. Physicians still now usually ignore the complexity of real women’s lives. ‘What does
it mean to save a woman’s “life”, in the context of an untenable pregnancy?’® During the period 1900 to
1960, U.S. physicians performed abortions under ‘life’ and ‘therapeutic’ exceptions for reasons including
rape, maternal health or foetal indications, and even economic or ‘social’ conditions.®’ This suggests that
physicians had a broader conception of ‘life’, and that they ‘never believed that embryos had an absolute
right to life.*® However, the contemporary conservative view of what it means to include a ‘life exception’
for the woman has strongly narrowed.” Actually, health providers in Argentina have also mentioned this
shift in physicians’ willingness: how before the 1990s physicians working in public and private hospitals
used to perform abortions when the foetus had severe malformations (mainly anencephalic) or when the
pregnancy undermined woman’s health because she was already facing a disease.

But when the law specifies the indication, there are other problems. The Peruvian case is prominent in this
regard. Recently, in 2014, as a way to enforce permitted grounds for abortion and after a case against the
State in front of the CEDAW Committee, the Health Ministry of Peru issued a guideline for the provision of
legal abortion services. According to CEDAW’s recommendations, this guideline ought to protect both
women’s physical and mental health, but the guideline only mentions women’s health in quite medical
terms and it does not cover situations related to mental health.” Of course, this guideline is better than
nothing and it has been helping health services to consider the rights and needs of women case by case, but
it grants physicians with the power to decide by themselves if and in which basis a woman will access to a
legal abortion; for instance, a woman might suffer L. mental health pain as a result of carrying an unwanted
pregnancy, but not only is this distress not specified in the text, but there are no guarantees left in the
guidelines that the physician will address the woman’s suffering, and will take into account her words,
feelings, and thoughts.

Also, some regulations entitled doctors to verify if women had reported the rape to police or judicial
authorities as a requirement to access legal abortion on sexual abuse grounds. That is the case in Mexico.
Until 2013, in almost all Mexican states, the prosecutor’s office had to record the crime of rape before
authorizing the abortion.” Moreover, in Latin America, almost all statutory with rape indication require a
previous police report, except in Argentina, Brazil, Ecuador, and Paraguay.72 These sorts of requirements are
supposedly meant to protect physicians from potential criminal complaints against them (within a criminal
framework that includes certain legal indications), but not to guarantee women’s well-being.

However, the delegation of power to physicians is not an exclusive feature of the indication model. The legal
statutory that liberalizes abortion under the periodic or mix models™ also implements doctor-focused
regulations. In fact, Uruguay stands as the typical case of a mixed legal regimen with doctor-based
regulations. In 2012, it became the first South American country to decriminalize abortion within the
twelve-week period of gestation. According to Law 18.987, ‘voluntary termination of pregnancy shall not be
penalized...in the event of a woman complying the requirements established in the following articles and it
takes place within the first twelve weeks of the pregnancy’.74 This is a liberal law for Latin America, yet it
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also entails an archetypal doctor-based regulation, which set limits to the liberalization promise by the law.

First, abortion is decriminalized under the terms, assumptions and conditions determined by law, yet it
maintains criminalization when the practice is held out of those limits—with the possible appliance of
sanctions from 1938’s Criminal Code.” L, Second, the participation of healthcare providers has not been
reduced, as evidenced by the interdisciplinary commission intervention. Third, it gives a prominent role to
gynaecologists. Fourth, legal abortions can only be provided by the National Integrated Health System
institutions, thus, other options as non-governmental organizations services or self-medication (with
pills) are ruled out. Fifth, it requires an appointment with a three-health-provider committee and a
mandatory waiting period.76 Finally, after a claim of a group of physicians, a court granted the right to
conscientious objection to all healthcare professionals involved in abortion health-care.”’

What the Uruguayan case reflects is that even in more liberal laws, there are regulations centred on women
or doctors depending on where decision-making power leans. It also depends on what role physicians get,
their type of participation in the different instances, and the number of requirements an abortion must sort
out to be qualified as ‘legal’.

Distrust of woman’s moral judgment, one of the major traditions in reproductive policies, has probably had
a strong influence on the development of doctor-focused regulations.78 This tradition has fostered a
pervasive ambivalence towards women, and has affected the way both law and policies recognizes sexual
and reproductive autonomy. Roe v Wade, the well-known U.S. Supreme Court landmark decision on
abortion, embrace this tradition regarding women’s lack of ‘judgmental capacity’.” In fact, Roe and its
companion decision, Doe v Bolton,80 represent the perfect combination of doctor-based foundational legal
framework. Under Roe women were granted the right of abortion while ‘the physician...is constitutionally
required to lead the decision-making process’.*" Doe confirmed this role of doctors as gatekeepers and laid
down the basis of future conscious objection clauses—that would undermine U.S. reproductive policies in
the following decades.”

Even though many regulations claimed to protect women’s health, several features of these norms—thus
their health justification—are out of date considering the advances in reproductive technologies.83
Moreover, despite the liberalization trend, legal barriers to abortion care mount.** Marge Berer puts it quite
straightforward:

the plethora of convoluted laws and restrictions surrounding abortion do not make any legal or
public health sense. What makes abortion safe is simple and irrefutable—when it is L available on
the woman’s request and is universally affordable and accessible. From this perspective, few
existing laws are fit for purpose.85

Indeed, current regulations create unnecessary restrictions on access to safe abortion, and hinder the
participation of non-medical health professionals, among other problems.

In what follows, I will focus on the existing gap between abortion regulations and the options offered by
different reproductive technologies, specifically medical abortion/abortion with pills, as it clearly reveals
how keeping doctors as gatekeepers of the right to abortion has serious problems, even of reasonability,
that requires applying scrutiny due to the burdening impact it has on women’s fundamental rights.

Medical abortion is different from the surgical method. It consists on the use of a drug or a combination of

drugs to terminate pregnancy. When used from the time a woman first misses her period until up to approx.

Sixty-three days since the first day of the last menstrual period this method is more than 95 per cent
effective, and the earlier it is used, the closer to 100 per cent effective it is.* The method consists of two
kinds of medication: Misoprostol and Mifepristone. Mifepristone followed by Misoprostol is the most effective
regimen, the ‘gold standard’, although both are effective individually.”’
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Medical abortion has expanded and changed practices as well as the options of lots of women.® In places
where abortion is legal, options were amplified: according to the evidence, women often resort to medical
abortion to avoid a surgical abortion; they thought medical abortion was less painful, easier, and safer.”’ In
legally restrictive settings, it means a less risky and less expensive, and a private way of early termination of
pregnancy (i.e. the administration of Misoprostol at home).” As Winikoff and Sheldon point put, where it is
available, medical abortion has reduced women’s dependence on medical systems, providing them with
greater autonomy and control over their most important reproductive decisions.” But medical abortion has
not only enhanced women’s access to safer abortion, but it is also an excellent option for health
professionals; with this method they can help women in restrictive contexts, they can prescribe or provide
the medication for home administration, and eventually place it vaginally—if a woman prefers it.”?

Since the 1980s, women in Latin America have used Misoprostol to self-induce abortions, despite the lack of
approval of this medication and other legal and informal restrictions.”® L, Along with the transmission of
information by word of mouth, women in the region obtained information from the internet, through
printed materials, face-to-face meetings, telemedicine, and direct telephone hotlines, most of them
supported by feminist groups.94.The result has been substantial declines in abortion-related morbidity and
mortality, and lower costs of treating complications.”

As Winikoff and Sheldon put it, medical abortion is the most important advance in reproductive health since
the discovery of oral contraceptives.96 Nevertheless, Misoprostol and Mifepristone availability and
accessibility have not been without drawbacks. Since its appearance, medical abortion has been marked by
political and administrative turmoil and resistance.”’

Misoprostol is widely approved: ninety countries have already registered Misoprostol for at least one of their
obstetric uses.”® But that is not the case in Latin America where in most of the countries it is rather not
approved for obstetric use or its access is increasingly limited by regulations and cost.” Similarly,
Mifepristone: with more resistance as it is known as ‘the abortion pill’, more and more drug national
agencies have registered it but not in Latin America, which together with and Africa are regions with the
lowest proportion of approvals.100

In addition to the lack of registration, one of the greatest difficulties on the use of medical abortion are the
constraints imposed by regulations. Although there is abundant and reliable evidence that women can safely
self-administer Mifepristone out of the health-care facility, most guidelines require Misoprostol and
Mifepristone to be administered by health L services."™ Only France, Armenia, Georgia, Azerbaijan,
Scotland, Vietnam, Sweden, Australia, and Norway allow women to obtain Mifepristone in health services
and self-administer it outside the clinic.'” Meanwhile, in the rest of the world, medical abortion is hindered
by unnecessary requirements.'”’

There are several benefits in allowing women to use Mifepristone outside of health services. As Gold and
Chong explain, allowing women to self-administer Mifepristone (if that is the option the woman prefers)
would allow them to better schedule their bleeding and cramping, as well as manage their other
responsibilities.'** Self-administration of Mifepristone allows greater autonomy and privacy. Finally,
eliminating the requirement of taking Mifepristone in the health service or doctor’s office helps to combat
the idea that there is something dangerous about this drug that requires it to be taken in the presence of a
provider. If all these benefits exist, why is this misconception about medication abortion so prevalent?
According to Gold and Chong, several factors are involved.'® First, many providers (including women)
continue to believe that abortion is risky, and therefore, women should be supervised during the process
because they ‘will not be able to handle it’ on their own. In addition, several people still consider abortion
medication as a ‘procedure’ that must be ‘performed’ by a provider, when in fact it is a treatment with
medication. Third, a large number of professionals are outdated, and lots of clinical guides and professional

o e . . . . . . . 106
associations remain silent or delay the adoption of their recommendations according to new evidence.
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Finally, the distribution and dispensing mechanisms of Mifepristone create confusion about what is and is
not permissible. This, added to the contentious environment in which abortion is performed, causes many
professionals to be reluctant to do something outside of what is specifically written in the clinical
guidelines, even when in other practices they usually follow off-label indications.

Resistance, even moral panic, to make abortion a simple procedure along with restrictions coming from in
regulations that insist on institutional abortion are illustrated in online telemedicine. Telemedicine for
abortion was popularized by Women on Web, which since 2006 has provided services to thousands of
women in at least 88 countries."”’ Brazil, Calnada,108 and the U.S."® have used this technology to help women
access Mifepristone and L Misoprostol in countries, rural, and suburban areas with no safe care for

termination of pregnancy, registering around 93 per cent of success among the women that used it

But
telemedicine initiatives have also faced backlash. In the U.S., nineteen States ban telemedicine as they
require that doctors must be in the physical presence of the patient when prescribing abortion-inducing
drugs.lll Some States even challenged the already outdated FDA’s guidelines that order that Mifepristone
must be administered by doctors in their offices.''” More recently, in February 2017, the Guatemalan Army
blocked a Women on Web boat (flying a Dutch flag) that was offering pills for abortions meaning they could
not carry out any terminations at that time.""®

A case in the United Kingdom —where there is a pretty liberal implementation of the indication abortion law
—sheds light on the tensions between the advances in reproductive technologies, and doctor-focused and
other out-of-date regulations, as well as their endurance and reluctance from governmental actors to make
changes in this matter. In Britain, abortion has been legal and almost always available since 1967 as a result
of the Abortion Act 1967, as amended by the Human Fertilization and Embryology Act 1990.114 Section 1(3)
of the Abortion Act 1967 stated that a ‘registered medical practitioner’ must carry out ‘any treatment for the
termination of pregnancy’. In February 2011, a High Court judge rejected a case brought by the British
Pregnancy Advisory Service (BPAs) against the Secretary of State for Health.'** The plaintiff argued116 that
the norms that regulated the 1967 Abortion Act, which say that the practice of abortion must be provided in
hospital and should be modified to allow women to administer a final dose of tablets for early medical
abortion themselves at home. Despite the rejection, the judge recommended (based on the L evidence
provided by BPAs) the government to amend the regulations, which were written at a time when all
abortions were surgical procedures and carrying them out in hospital premises was intended to remove
them from unsafe abortions in the backstreets. According to the Act, the treatment of an early abortion
(gestations of nine weeks or less) requires women taking Mifepristone in the presence of a doctor or nurse,
go home and come back twenty-four or forty-eight hours later to get the Misoprostol pills, which are
inserted in her vagina at the clinic or taken buccal, and then she has to wait about five hours for the abortion
to happen in the clinic (if they have the facilities for this) or go home again. In some cases, if she goes home
again, she may well experience anxiety and worry as a result of the bleeding which sometimes occurs."’ As
Ann Furedi from BPAs has expressed, the change would have allowed doctors to give the woman the tablets
to take once she got home—if this is what she wanted. ‘In our experience, this is what most women want.
Only exceptionally do women wish to stay at the clinic for an unpredictable number of hours until their
miscarriage is complete.’ She added: ‘It is wrong to compromise women’s care through unnecessary
restrictions imposed by officials who fear criticism from those who oppose abortion in principle.’118

Many of the laws that partially decriminalized abortion occurred during the 1920s and 1970s, years in which
the safest method to terminate a pregnancy was the surgical procedure practised by a trained professional
with adequate infrastructure and supplies. This could partially explain the doctor-based requirements for
labelling abortion as legal. But it is an imperfect explanation. The newly regulations such as the Uruguayan
law, the reformed laws of Denmark and Bosnia-Herzegovina, insist on this physician over-representation,
and as the United Kingdom shows, there is also the reluctance to chance out of date regulations.
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These technological, practical and health services’ organizational gaps synthetized in the regulations not
only generate access barriers but also criminal concrete problems. For L instance, since the most renowned
liberal ruling, Roe v Wade, a number of women have been prosecuted in the U.S. for self-inducing abortion
under a variety of state statutes."™ Jennie Linn McCormack is a test case. In late 2010, McCormack,
unemployed single mother of three children, found herself pregnant again. She took the Mifepristone her
sister ordered over the Internet.'*° She used the pill after realizing she ‘had neither the time nor resources to
seek an abortion from one of Idaho’s legally authorized abortion clinics (I could only find two of these after
),'121

a fairly thorough Internet search McCormack was charged when police began investigating after

finding a foetus in a box.'?* Certainly, the case had all the uncomfortable facts.'®

And as such, the case
raised also some uncomfortable questions: ‘Should a woman be able to have a self-induced abortion?...
When is the foetus viable and when can it feel pain?...Should the abortion pill be prescribed to women from

. 124
doctors or even made as easy to order online?’

McCormack was charged under the criminal law of Idaho for ending her pregnancy with abortion pills.125
Despite the fact that Mifepristone is legal and the foetus was not yet ‘viable’, Idaho has a statute from 1972—
never before enforced—that considers self-induced abortion a felony (with five years in prison and a
$5,000 fine).'” The case was dismissed for lack of evidence—but left open the possibility for prosecutors to
refile."”’
In September 2012, McCormack sued the federal court alleging the unconstitutionality of at least three
statues: Idaho law of 1972 just mentioned, the foetal pain law of 2012 banning abortions after twenty weeks
of pregnancy; and the requirement that first-trimester abortions be performed by a physician in a staffed
office or clinic."””® McCormack claimed the right for self-medical abortion and for doctors’ rights to
prescribe such drugs, becoming the first woman to bring a case like that in the United States. The District
Court Judge B. Lynn Winmill declared unconstitutional the three provisions and argued that: ‘historically,
abortion statutes sought to protect pregnant females from third parties providing dangerous abortions...As
aresult, most states’ abortion laws traditionally criminalized the behaviour of third parties to protect the
health of pregnant women—they did not punish women for obtaining an abortion. By punishing women,
Idaho’s abortion statute is therefore unusual’."”’

In Uruguay, there was a similar case. In 2012, after a (progressive) law reform, three women and two men
were charged with the crime of abortion, ‘for having practiced the abortion outside the conditions enabled
or, as in the case of the husband of the deceased girl, for not knowing that in the act of reporting the doctor
who had performed the abortion practice, was involving himself in the crime’.”*® The three women who
faced the charges were a twenty-one-year-old woman—a sex worker from Maldonado—who, with the
assistance L of the mother and another woman, interrupted her pregnancy in a safe way. The prosecution
was requested by a Prosecutor arguing that it was a five-month pregnancy and that the abortion was done
‘clandestinely and in an unhygienic environment’.""

Additionally, doctor-focused regulations become a major access problem when we take into account the
movement towards the legal recognition of conscientious objection in Latin American countries where the
most important advances in access to safe and legal abortion have taken place. When the Colombian
Constitutional Court (2006) and Argentine High Court (2012) ruled in favour of the liberalization of abortion
under the indication model, they also recognized the right to conscientious objection for health providers.
This is not a special feature of Latin America constitutionalization of abortion, though. A few months after
Roe was decided, the U.S. Congress passed the Church Amendment (1973), which prohibits public authorities
from requiring individuals or institutions to perform abortions or sterilizations if they have religious or
moral objections to doing so. Actually, the endorsement of conscientious objection can be found in one of
the 1973 Supreme Court decisions on abortion. In Roe, the Court quoted a brief resolution of the American
Medical Association (AMA) House of Delegates of 1970: ‘no party to the procedure should be required to

,132

violate personally held moral principles.””” But when ruling Doe that same year, the majority of the
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Supreme Court went a step further and held, ‘nothing in this section shall require a hospital to admit any
patient under the provisions hereof for the purpose of performing an abortion, nor shall any hospital be

required to appoint a committee such as contemplated under subsection (b) (5)’.133

More notable, in Doe Justice Harry Blackmun—the judge who wrote the vote for the majority in Roe—held:

a physician or any other employee has the right to refrain...for moral or religious reasons, from
participating in the abortion procedure. These provisions obviously are in the statute in order to

afford appropriate protection to the individual and to the denominational hospital.134

Therefore, while congress or courts have legalized abortion they have also kept some degree of
criminalization and set forth doctor-based regulations, all of which undermine not only policies but daily
access to abortion, under a dynamic that could be synthesized as a ‘making rules, unmaking choices’ ,135 all
of which should be part of our contemporary constitutional discussions, at least in terms of judicial scrutiny
of these regulations to determine the burden on right to autonomy, privacy, and to enjoy the benefits of
scientific progress of women.

46.4 Conclusion

World laws still embrace a criminalization paradigm. So, what we have in comparative law is total
criminalization, different partial decriminalization models and the exceptional case of Canada. Most of
Latin America adopt the indication model, a partial decriminalization one.”*®

Latin American countries have undergone relevant changes in abortion law for more than a decade. The
progressive modifications have been sustained by constitutional arguments, alongside some high court’s
rulings. The less of these changes are conservative, coming from some countries in Central America.

One might argue that one of the most important contributions to the comparative constitutional law and
even to the abortion global landscape of this process is the emphasis on making effective the law in the
books, by, for example laying down specific rules for abortion health services. This contribution is directly
connected to one of the major problem in the abortion arena in this region: even though most of Latin
American countries have had the indication model (one of the models of partial decriminalization) since the
begging of the twentieth century, the enforcement has been extremely weak, almost none. This started
changing around 2005 in South America countries and Mexico, where a combination of (few) law reforms
and (more) constitutional judgments, and public health guidelines have helped to improve access to safe
abortion for women. Some of these changes went a step further, allowing abortion on request in the first
trimester of pregnancy in Mexico City and in Uruguay. Chile is now one step away from passing a new law
that decriminalize abortion under certain grounds, leaving behind the total ban of abortion put into force by
Pinochet in 1989. In Argentina, Bolivia, Brazil, and Colombia, high courts have been key to interpret the
constitutionality and scope of specific indications. Furthermore, in countries such as Argentina, Bolivia,
Colombia, and Peru, guidelines issued by health authorities have enhanced access to the permitted
abortions.

As previously mentioned, most of these legal challenges have been built on constitutional and human rights
arguments, and mainly viewed as a way to enforce the already ‘legalized’ abortions and, at the same time, as
a path towards a more liberalized regulatory framework, typically, the mix model (as the total penalization
is almost a dream even in less conservative countries around the world). In this environment, new cases
discussing the constitutionality of criminal laws on abortion arose. In addition to the emphasis placed on
implementation, various high courts have also started to develop different balance tests to deal with the
perennial tension between women’s rights and prenatal life. The high courts of Costa Rica, Colombia, El
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Salvador, Mexico, Argentina, Bolivia, and Brazil began to take part of the dispute addressing the so-called
‘clash’ between the right/interest/value of prenatal life and women’ rights, applying different
proportionality tests. From more restrictive rulings, such as El Salvador, to those of the progressive
Constitutional Court of Colombia, all courts were encouraged to assess the constitutionality of the various
models of criminal regulation of abortion.”" Despite the significant changes, they did not reach to the point
to question the L criminalization but limits of the criminalization and State obligations to assure women
some degree of access to legal abortion.

Nonetheless, the changes are uneven in the region. Indeed, in many countries (i.e. Central America and
Venezuela) restrictive punitive laws have remained intact; moreover, in Salvador, where abortion is
currently banned, women were not only prosecuted but imprisoned for having an abortion, even women
who are merely suspected of having induced an abortion, but in fact had suffered miscarriages.138 In these
punitive settings but also in those with legalize but restrictively regulated services, or in those with
progressive changes in law in the books but with still huge problems of implementation or hostile
environment, women have resorted to other options. Indeed, new reproductive technology, namely abortion
pills, have allowed women to self-induce abortions in an effective, safe, and private way, radically changing
abortion practices.

Besides the prevalence of the indication model, the legislation of abortion in the region is characterized by
an over-representation of physicians along with restrictions on self-abortions and other uses of Misoprostol
and Mifepristone (medical abortion) which can improve access to safe abortion.

The law regulates abortion; that is, it is not a free practice for women. While the regulated condition of
abortion dates back centuries, the shape of this regulation varies by country, and has changed through
different dynamics of legal production. Yet, one critical feature of most statutory is that they place
physicians as gatekeepers of legal and safe abortion, and women as supplicants (or challengers), thus
helping to define abortion as a ‘practice that should be authorized’ even when a right to abortion has been
granted to women by Congresses or Courts. Indeed, even when they are upholding reproductive rights,
courts, health ministries, and legislatures, ‘have consistently expressed [their] ambivalence by struggling
to parse the degree of control which [they] hold must be allocated to the woman’.">?

In other words, underlying doctor-focused regulations there are normative assumptions about women’s
autonomy which have practical consequences on access to abortion. Therefore, regulations on abortion,
besides the traditional discussion on the degree and type of decriminalization, should become a real
constitutional issue as they involve a far-reaching legal assault on women'’s rights.

Delegating power to physicians is not an exclusive feature of the indication model. Periodic or mixed
regimes—usually depicted as the most liberal—also contemplate rules focused on doctors, whether in
primary law—which defines the legal status of abortion—or procedural regulations that determine the
access to the practice. Of course there are regulations that are more deferential to women’s decisions than
others. A prohibitionist regime, such as the Nicaraguan, declares that the government has a monopoly on
the decision not the woman. More flexible legislation—in countries such as Colombia, Peru, Nepal,
Germany, and the U.K.—offers a series of slightly different answers: ‘the woman has the decision according
to the gestation term’; ‘the woman has the option after the certification process’; ‘the woman can have the
abortion depending on the doctor diagnosis’; ‘the woman can require an abortion depending on the cases’;
etc. Yet, and despite the differences, the delegation to another actor different from the woman operates in
almost all of these laws.

Consequently, besides the traditional classification (indication, time, mix models) world regulations should
also be classified, analysed, scrutinized whether it is the woman or another person the one that decides the
continuation or termination of the pregnancy and how to safely practice it.
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Even the most liberal law does not ensure by itself a respectful regulation of women’s autonomy as doctor-
based regulations showed. These regulations encompass a series of problematic consequences such as
displacement of women’s decision, over-regulation and contentious dynamics around norm-making (e.g.
conscientious objection clauses, severe requirements to health facilities), lack of incorporation in the
regulation of new technologies that contribute to women’s control of their bodies (e.g. pills), reluctance to
incorporate other health providers.

Doctor-based regulations whose claimed aim is to guarantee women’s health are illegitimate and
discriminatory insofar as they are unaware of their autonomy, degrade their ability to make decisions
regarding their health, and show contempt to use the advances of scientific development and make the
corresponding regulatory arrangements. Currently, medical abortion (with pills) departs in significant ways
from the traditional ways to have an abortion. Nowadays, it more like a treatment with medication, that
makes an early abortion safe and easier. So, why do regulations still embrace an old paradigm that violates
women'’s constitutional right to autonomy, privacy, dignity and health? In recent times, a number of
restrictions have proliferated and become more extreme, driven by the opponents to women’s right to
abortion, who have sought in numerous ways to regulate, and restrict, the provision of abortions. But there
are also settings where one could not trace special conservative incidence but still there are legal barriers to
abortion care, or even the unwillingness to accommodate regulations to the technological advances, like the
U.K. case. These regulations are not in the best patients’ interest; rather, they make access to abortion more
difficult, sometimes impossible, and the experience more upsetting.

By highlighting the over-representation of physicians in laws I do not mean rejecting their role. Rather, I
suggest an accommodation. Women should have the opportunity to obtain information about the different
methods of abortion, their legal status, advantages, possible complications, and any other technical aspects
of the procedure. They should also have, if wanted, the opportunity to address their feelings. They should be
able to obtain the surgical method performed by a health provider in a facility if they preferred so (e.g. some
women suffering domestic violence in Argentina have chosen to have the abortion take place in a hospital).
Or to opt out for a medical abortion, acceding to the pills by prescription, from the health insurance, or the
public hospital with the help of a health provider (not necessarily a physician). Pills should be made
available through national drug registration and health service provision. Also, sometimes women can
become nervous or have some questions, and might want someone to talk to, so an abortion phone line
should be an important part of the provision of this method. Moreover, as there are (low) probabilities that
things may go wrong with an early abortion with pills, access to medical treatment is essential. Women can
also prefer to turn to other women to obtain information from, for example, hotlines, and also support and
counselling. Finally, women with second or third term pregnancies who require abortion should be able to
resort to a health facility.

To sum up, I believe it is important to explore how regulations redistribute competencies between doctors
and women to complement the classic typology of abortion legislative models. This work implies
readjusting current constitutional discussion to focus on both these regulatory traits (roles assigned to
doctors and women, requirements needed to an abortion ‘be legal’, etc.) and the persistence of the criminal
paradigm (even in those countries that are known to have a periodic or mixed model).
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