IN THE EUROPEAN COURT OF HUMAN RIGHTS
APPLICATION NO. 27617/04

BETWEEN
R.R. APPLICANT

AND
POLAND RESPONDENT

WRITTEN COMMENTS
BY

THE INTERNATIONAL REPRODUCTIVE AND SEXUAL HEALTH LAW
PROGRAMME, UNIVERSITY OF TORONTO, FACULTY OF LAW
PURSUANT TO RULE 44, 8§ 2 AND § 4 OF THE RULES OF THE COURT

28 SEPTEMBER 2007



Rebecca J. Cook

Professor and Faculty Chair in International Human Rights

Co-Director, International Reproductive and Sexual Health Law Programme
rebecca.cook@utoronto.ca

Simone A. Cusack
Fellow, International Reproductive and Sexual Health Law Programme
simone.cusack@utoronto.ca

Joanna N. Erdman

Adjunct Professor and Director of the Health Equity and Law Clinic
Co-Director, International Reproductive and Sexual Health Law Programme
joanna.erdman@utoronto.ca

International Reproductive and Sexual Health Law Programme
Faculty of Law

University of Toronto

84 Queen's Park Crescent

Toronto, Ontario Canada M5S 2C5

Tel: 416-978-1751, Fax: 416-978-7899
http://www.law.utoronto.ca/programs/reprohealth.html




V.

TABLE OF CONTENTS

Introduction

Interest of the Programme

The Legal Issue

Discussion

A

In order to address the historical patterns of paternalism and sexism in the delivery
of women’s reproductive health services, a finding of a violation of the right to
sexual non-discrimination (Article 14) in relation to the right to private life (Article
8), freedom from inhuman or degrading treatment (Article 3), and the right to an
effective remedy (Article 13) is necessary.

i Contracting Parties, in regulating health-care systems, should not treat men
and women differently in the delivery of medically-indicated diagnostic and
related services.

ii. Contracting Parties, in regulating health-care systems, might afford different
treatments between men and women, but those differences in treatment must
be reasonably justified as necessary to achieve a legitimate objective.

iii.  Contracting Parties, in regulating health-care systems, must employ means
that are proportionate to their legitimate aims.

iv.  Contracting Parties, in regulating health-care systems, should not exceed
their margin of appreciation in differentiating on grounds of sex in the
delivery of diagnostic and related services.

Contracting Parties’ denial of women’s autonomy and moral agency in the delivery
of reproductive health services violates Article 14 in relation to Article 8.

i Contracting Parties, in regulating health-care systems, are obligated to ensure
that health providers and institutions provide care in the best health interests
of their patients, and not on the basis of their own self-interest or sex-based
stereotypes.

ii. Contracting Parties, in regulating health-care systems, are obligated to ensure
that health-care providers and institutions make diagnostic services equally
available to all patients, regardless of sex, to enable them to make informed
decisions about medically-indicated care.

Contracting Parties’ subjection of women to humiliating or otherwise dignity-
denying treatment in the delivery of timely diagnostic services, and consequent
medically-indicated lawful treatment, violates Article 14 in relation to Article 3.

Contracting Parties violate Article 14 in relation Article 13 when they fail to
provide effective means of legal redress when women are denied sex-specific
diagnostic and related services.

i Adoption and observance of medical guidelines that address the
discriminatory stereotypical attitudes about women is necessary for the
ethical provision of prenatal genetic diagnosis and related services.

ii. Adoption and implementation of sex-sensitive procedures is necessary to
enable women on the basis of equality with men to appeal medical decisions
denying requests for medically-indicated services.

Conclusion

T



I. Introduction

1.

The International Reproductive and Sexual Health Law Programme at the University of
Toronto, Faculty of Law (“the Programme”) respectfully submits written comments by
permission of the President of the Chamber of the European Court of Human Rights (“the
Court”) pursuant to Article 36 § 2 of the European Convention on Human Rights (“the
Convention”) and Rule 44, § 2 and § 4 of the Rules of Court.

I1. Interest of the Programme

2.

The Programme is an academic programme dedicated to improving the legal protection and
promotion of reproductive and sexual health (“RSH”). The Programme has particular
expertise in the application of equality and non-discrimination rights in the regulation of RSH
care and has collaborated with government and international agencies, non-government
organizations, and academic institutions to develop policies and scholarship on this subject.
The Programme most recently filed amicus curiae briefs in constitutional challenges in
Colombia and Nicaragua.

The Legal Issue

This case presents the question of whether a Contracting Party of the Convention is obligated
under Articles 3, 8, 13, and 14 of the Convention to ensure a woman’s timely access to
prenatal genetic diagnosis so that the woman, and not her doctor, can direct her consequent
treatment.

. Discussion

The following discussion is divided into four Parts. Part A addresses the reasons why a
finding of a violation of the right to sexual non-discrimination (Article 14) in relation to the
right to private life (Article 8), freedom from inhuman or degrading treatment (Article 3), and
the right to an effective remedy (Article 13) is necessary. Part B argues that Contracting
Parties’ denial of women’s autonomy and moral agency in the delivery of reproductive health
services violates Article 14 in relation to Article 8. Part C explains the reasons why
Contracting Parties’ subjection of women to humiliating or otherwise dignity-denying
treatment in the delivery of timely diagnostic services, and consequent medically-indicated
lawful treatment, violates Article 14 in relation to Article 3. Finally, Part D explores the
reasons why Contracting Parties violate Article 14 in relation to Article 13 when they fail to
provide effective means of legal redress when women are denied sex-specific diagnostic and
related services.

A. In order to address the historical patterns of paternalism and sexism in the delivery
of women’s reproductive health services, a finding of a violation of the right to
sexual non-discrimination (Article 14) in relation to the right to private life (Article
8), freedom from inhuman or degrading treatment (Article 3), and the right to an
effective remedy (Article 13) is necessary.

This Court has addressed some of the more explicit forms of sex discrimination.* The Court
now has an important opportunity to address implicit and systemic forms of sex
discrimination underlying medical practices, in particular the delivery of women’s
reproductive health services. These forms of discrimination deny women, because they are
women, the information necessary to make free and informed decisions about medical care.

As is well recognised in the jurisprudence of this Court, "[w]here a substantive Article of the
Convention has been invoked both on its own and together with Article 14 and a separate
breach has been found of the substantive Article, it is not generally necessary for the Court to
consider the case under Article 14 also, though the position is otherwise if a clear inequality
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of treatment in the enjoyment of the right in question is a fundamental aspect of the case ..."?
Under the Convention, Contracting Parties are responsible for health-care systems,’ like other
organs of state,* and therefore are obligated to ensure that all patients, irrespective of their
sex, can make free and informed decisions about their reproductive health. The Court is faced
with a clear inequality of treatment in women’s enjoyment of their rights in health-care
systems. Women, on the basis of their sex, are denied access to diagnostic and related
services, and thus the opportunity to make free and informed decisions about their
reproductive health.

Even if a separate breach has been found of one of the substantive Articles, it is still
necessary for the Court to consider the case under Article 14 in order to issue a remedy that
specifically addresses sex discrimination, or the denial of women’s equal exercise of
Convention rights. Moreover, the Courts’ explicit recognition of the sex-discriminatory
dimensions of Convention violations provides notice to Contracting Parties more generally
that they must attend to and remedy persistent sex and gender discrimination in all aspects of
state affairs, including the administration and design of health-care systems.”

This Court has reconfirmed that Article 14 of the Convention, “does not forbid every
difference in treatment in the exercise of the rights and freedoms recognised by the
Convention.”® Rather, this Court explains that Article 14:

o requires “safeguards [of] persons ... who are ‘placed in analogous situations’ against
discriminatory differences of treatment,”

e defines discrimination as “a difference of treatment ... [that] has no objective and
reasonable justification," and

o justifies a difference in treatment only if it pursues a "legitimate aim™ and exhibits a
"reasonable relationship of proportionality between the means employed and the aim
sought to be realized.”’

The Court also recognizes that Contracting Parties enjoy a certain margin of appreciation in
assessing whether and to what extent differences of treatment are legally justified.?

i. Contracting Parties, in regulating health-care systems, should not treat men and
women differently in the delivery of medically-indicated diagnostic and related
services.

As this Court has explained, Article 14 “safeguards persons ... who are ‘placed in analogous
situations’ against discriminatory differences of treatment.”® Men and women are equally
entitled to due respect and consideration for their health needs, and thus are similarly situated
or placed in analogous situations in this regard. Yet, when women, and not men, are subjected
to deliberately obstructed or circuitous pathways when they seek information, such as through
diagnostic tests, to make informed medical choices about treatment to which they are legally
entitled, there is a difference in treatment. Moreover, when women, and not men, experience
such denials of their autonomy in decision-making with regard to their sex-specific medical
needs, there is a difference in treatment.

This Court has recognized that women are often unjustly disadvantaged in making free and
informed decisions,*® or accessing care to which they are legally entitled.** As recognised by
the Court of Appeal in Northern Ireland, Departments of Health are obligated to discharge
their general duty to provide integrated health services. Since integration “includes services to
women who seek a lawful termination of a pregnancy the Department has the same duty to
provide this service as any other however controversial the subject matter may be.”*?
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International legal norms, especially those elaborated under the Convention on the
Elimination of All Forms of Discrimination against Women,"® explain that the neglect of
health needs specific to women constitutes a form of discrimination against women that states
are obligated to remedy.™ National courts are also increasingly finding that the singling out
of women’s health services from other medically-indicated procedures may constitute “an
unconstitutional form of discrimination on the basis of gender.”*

ii. Contracting Parties, in regulating health-care systems, might afford different
treatments between men and women, but those differences in treatment must be
reasonably justified as necessary to achieve a legitimate objective.

Differences in the treatment of women seeking medically-indicated diagnostic and related
services as compared to men or the singling out of women’s health services from other
medically-indicated procedures require objective and reasonable justification. The mere fact
that the services relate to health needs specific to women is insufficient to justify differences
in treatment. The different treatment of women, or health services specific to women’s health
needs, must pursue a legitimate aim.

The different treatment of women seeking diagnostic tests related to reproductive health may
be justified as pursuing the following legitimate aims: (a) protection of prenatal life, (b)
pursuit of benevolent paternalism, or (c) protection of conscience. The protection of prenatal
life is an important social and moral value in all Contracting Parties. However, it must be
asked whether protecting this value is a legitimate reason to deny women access to prenatal
tests that will assist them, rather than their doctors, to make informed decisions whether to
pursue consequent treatment.

Benevolent paternalism respecting women’s reproductive health services is predicated on
stereotypes of women as incapable of independently making health-care decisions in their
own best interests. Women’s decision-making was and continues to be subject to third party
authorization by doctors, hospital directors,'® and partners,'” on this basis. While historically
the practice of third party authorization was justified as a form of benevolent paternalism, this
Court has stood firmly against this form as interfering with a woman’s right to private life,*®
as have courts of Contracting Parties,'® and courts beyond Europe.”

The Convention protects freedom of thought, conscience and religion, but it also recognizes
that the manifestation of one’s conscience is subject to such limitations “as are prescribed by
law and are necessary in a democratic society ... for the protection of ... health or morals, or
for the protection and freedoms of others.”® The freedom of conscience of health care
providers must be balanced against the rights of women to their physical and mental health,
and their right to exercise moral agency in matters of personal conscience, such as the
decision to lawfully terminate pregnancy.

There is an unfortunate history of abuse of conscientious objection to deny women, and not
men, a range of reproductive health services.?? Such denial fits into an overall pattern of
discriminatory attempts to reduce women’s moral agency.” Significantly, this Court has
resisted this pattern,®* by denying admissibility in a case where joint owners of a dispensary
tried to justify their refusal to sell contraceptive pills by invoking the freedom of conscience.
This Court explained that “as long as the sale of contraceptives is legal and occurs on medical
prescription nowhere other than in a pharmacy, the applicants cannot give precedence to their
religious beliefs and impose them on others as justification for their refusal to sell such
products, since they can manifest those beliefs in many ways outside the professional
sphere.”® This observation is equally applicable to physicians’ refusal to undertake sex-
specific diagnostic services, or to refer their patients to appropriate colleagues for legally
permitted termination of pregnancy.
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The Committee on the Elimination of Discrimination against Women explains that “[i]t is
discriminatory for a State party to refuse to legally provide for the performance of certain
reproductive health services for women. For instance, if health service providers refuse to
perform such services based on conscientious objection, measures should be introduced to
ensure that women are referred to alternative health providers.”?®

While the aims of health-care systems to protect prenatal life, pursue benevolent paternalism
and protect conscience have legitimacy, it is questionable whether the difference in treatment
between men and women that results from the promotion of such aims is reasonably justified.
Any means employed to pursue these aims must not be excessive; the means proposed must
be proportionate to their legitimate aims.

iii. Contracting Parties, in regulating health-care systems, must employ means that
are proportionate to their legitimate aims.

Although the protection of prenatal life is a legitimate objective, when the means employed to
pursue this objective are excessively burdensome, the differential treatment is unjustified.
The difference in treatment is discriminatory because “there is not a ‘reasonable relationship
of proportionality between the means employed and the aim sought to be realised’ ...”*’
There are many effective means to protect prenatal life that are compatible with women’s
right to be free from inhuman and degrading treatment, and their right to respect for private
and family life. They include the provision of prenatal care and nutrition, the reduction of
spontaneous miscarriages, including recurrent miscarriages, and, for example, welfare
measures to ease the social and economic vulnerabilities of pregnant women.?

iv. Contracting Parties, in regulating health-care systems, should not exceed their
margin of appreciation in differentiating on grounds of sex in the delivery of
diagnostic and related services.

Contracting Parties enjoy a narrow margin of appreciation in cases involving a difference in
treatment on the basis of sex.”® States’ margin of appreciation is also narrow where standards
of treatment are unified throughout Europe.® Since “the advancement of the equality of the
sexes is today a major goal in the Member States of the Council of Europe” this Court has
indicated that “very weighty reasons would have to be advanced before a difference of
treatment on the ground of sex could be regarded as compatible with the Convention.”**

There is widespread regional and international recognition of the importance of ensuring
women’s right to equal access to health care systems generally,® and access to timely
diagnostic treatment® and lawful abortion.** The Committee of Ministers of the Council of
Europe has, for example, adopted standards regarding prenatal genetic diagnosis and
associated genetic counseling.* Principle 10 of those standards explains that: “No
discriminatory conditions should be applied to women who seek prenatal screening or
diagnostic testing or to those who do not seek such tests, where these are appropriate.” Where
uniform European standards exist regarding women’s timely access to medically-indicated
diagnostic tests and consequent lawful treatment, Contracting Parties’ margin of appreciation
is greatly diminished, and should therefore not be relied upon to justify a difference in
treatment on the basis of sex.
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B. Contracting Parties’ denial of women’s autonomy and moral agency in the delivery
of reproductive health services violates Article 14 in relation to Article 8.

i. Contracting Parties, in regulating health-care systems, are obligated to ensure
that health providers and institutions provide care in the best health interests of
their patients, and not on the basis of their own self-interest or sex-based
stereotypes.

The application of Article 14 together with Article 8 is necessary to address the sex-specific
ways in which women’s decisional autonomy is compromised by Contracting Parties in
regulating health-care systems. A sex equality analysis is concerned that the gender norms
governing the delivery of health-care services values men’s decisional autonomy more than
women’s, compromising women’s capacity to make free and informed decisions.®* It has
been explained that “... legal challenges to undue restrictions on abortion procedures do not
seek to vindicate some generalized notion of privacy; rather, they center on a woman’s
autonomy to determine her life’s course, and thus to enjoy equal citizenship stature.”*

Women are often treated differently than men in the delivery of health-care services because
of historical and continuing prejudices against women, including discriminatory stereotypes
of women. Stereotypes generalize certain attributes to an entire class of persons and preclude
assessment of individuals in the particular circumstances of their private and family lives. All
societies create and perpetuate stereotypes. Sometimes stereotypes are common among
societies, and sometimes they differ.

Avrticle 5(a) of the Convention on the Elimination of All Forms of Discrimination against
Women requires states parties to eliminate prejudices and practices that are “based on the
idea of the inferiority or superiority of either of the sexes or on stereotyped roles for men and
women.”® The Committee on the Elimination of Discrimination against Women recently
urged Poland to “... intensify its efforts to overcome persistent and deep-rooted stereotypes
that are discriminatory against women, and to galvanize action by all parts of society ... in
order to counteract stereotypical attitudes and portrayals of women and to bring about cultural
change whereby women’s equal rights and dignity are fully respected.”*®

The stereotype that motherhood is women’s natural role and destiny is discriminatory when it
implies that all women should be treated only as mothers or potential mothers, and not
according to their individual needs not to become mothers at certain points in their lives.
When Contracting Parties incorporate such a stereotype into the delivery of health-care
services, it disadvantages women. Discriminatory stereotypes limit the ability of individual
women to make autonomous decisions about their health, and their private and family lives
that may conflict with their role as mothers or future mothers. Women’s voluntary role as
mothers should always be taken into serious account, but women should not be condemned
by stereotyping when they make the private choice to forgo motherhood in particular
circumstances. Women should be as free as men to select parenthood.

A state policy, or passive acceptance of institutional norms, that rely on a stereotypical view
of women as only mothers restricts women’s private and family choices in a discriminatory
manner. It has been explained that: “the notion ... that women are to be regarded as the
primary care givers of young children, is a root cause of women’s inequality in our society. It
is both a result and a cause of prejudice; a societal attitude which relegates women to a
subservient, occupationally inferior yet unceasingly onerous role. It is a relic and a feature of
patriarchy which the Constitution so vehemently condemns.” It has been further explained
that: “[o]ne of the ways in which one accords equal dignity and respect to persons is by
seeking to protect the basic choices they make about their own identities. Reliance on the
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generalisation that women are the primary care givers is harmful in its tendency to cramp and
stunt the efforts of both men and women to form their identities freely.”

ii. Contracting Parties, in regulating health-care systems, are obligated to ensure
that health-care providers and institutions make diagnostic services equally
available to all patients, regardless of sex, to enable them to make informed
decisions about medically-indicated care.

This Court confirmed that effective access to lawful abortion is a matter of private life.**
Women should not be conditioned by state agents’ withholding of available medical services
that would diagnose severe fetal abnormalities when the law allows them the private choice
to terminate such pregnancies. It is not just the uncertainty in delivery of services, but, as this
Court has explained, it is also the anguish and distress it causes.” Accordingly, unjust denial
or obstruction of diagnostic services on the basis of a woman’s express intention to terminate
a pregnancy is an interference with private life.

Contracting Parties, in regulating health-care systems, often use laws, policies and practices
that entrench and aggravate discriminatory stereotypical views of women as incapable of
making autonomous medical decisions. The longstanding tradition of imposing such
stereotypical burdens on women does not strengthen a Contracting Party’s claim to
legitimacy, and may indeed weaken it.** A pregnant woman’s “suffering is too intimate and
personal for the State to insist, without more, upon its own vision of the women’s role,
however dominant that vision has been in the course of our history and culture. The destiny
of the woman must be shaped to a large extent on her own conception of her spiritual
imperatives and her place in society.”** A sex equality approach to Article 8 enables courts to
identify and condemn the predisposed sexist stereotypes embedded in health-care systems
that enable the denial of equal access to diagnostic treatment in ways that violate women’s
rights to make private autonomous decisions.

Women’s private choices of the design and composition of their families should not be at the
disposal of health-care professionals or institutions that determine the allocation of available
health care resources, or that seek to advance sex-specific norms based on religious or
cultural ideologies through the denial of available diagnostic services in order to prevent
outcomes they disapprove. Women are usually the primary care-givers within their families.
Women’s human right to control their own bodies affects their capacity to serve their
families, including dependent children and often dependent elderly family members. The
design and composition of women’s family life, including how they proportion resources of
time and energy among healthy and disabled children, and among children and elderly family
members, is a matter of deep personal and emotional significance.

This Court has observed that: “there may ... be positive obligations [on states] inherent in an
effective “respect” for private life. These obligations may involve the adoption of measures
designed to secure respect for private life even in the sphere of relations between individuals,
including both the provision of a regulatory framework of adjudicatory and enforcement
machinery protecting individuals’ rights and implementation, where appropriate, of specific
measures.”* There is a wide consensus that in the administration of health-care systems,
Contracting Parties are obligated positively to ensure reasonable availability of diagnostic
services to enable patients to have the information necessary to make medical decisions
significant to their health and family well-being.*® This principle of free and informed
decision making is found in codes of medical ethics and reflected in national laws,*’ court
decisions of Contracting Parties,*® international legal norms*® and their application,”® and
international guidelines for medical practice.” The rights of women, as well as men, to make
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autonomous medical decisions cannot be compromised by stereotypical views of women as
incapable of making such decisions.

C. Contracting Parties’ subjection of women to humiliating or otherwise dignity-
denying treatment in the delivery of timely diagnostic services, and consequent
medically-indicated lawful treatment, violates Article 14 in relation to Article 3.

In considering whether there is a violation of Article 3, this Court has said that regard must be
had to all the circumstances of the case.*” Doctors are in positions of authority and power
over their dependent patients. This innate power imbalance is often greater when male
doctors are treating female patients. Doctors can exploit their professional authority to treat
female patients according to their own beliefs and sex-based stereotypes, rather than
according to the actual needs of such patients. When patients are treated in ways unrelated to
their own medical needs, and to their own priorities and aspirations, but rather as means to
advance doctors’ own ends, there is a form of degrading treatment.

Significantly, this Court has held that the failure to take positive steps to undertake adequate
investigations of allegations of rape violated Article 3 of the Convention.>® Denying women
the exercise of reproductive autonomy through obstructing timely access to prenatal
diagnostic tests may comparably violate Article 3. Any resulting involuntary continuation of
legally terminable pregnancy, and the birth of a child with severe abnormalities, would
constitute a form of inhuman and degrading treatment.>

In considering whether there is a violation of Article 14 in conjunction with Article 3, it is
necessary to consider the sex-specific elements of particular cases. Doctors find it far more
difficult to relegate the medical needs of male patients than female patients to their own
personal beliefs. Male patients do not experience the same vulnerabilities as women with
respect to self-determination in reproduction and family formation, pregnancy, childbirth and
responsibility for childrearing. Men do not have to cope with health-care systems that
stigmatize their choice of lawful health-care, and are not subjected to the vulnerabilities
caused by health-care systems that fail to clarify vague indications for lawful services, or to
disclose how patients who fit within these indications may obtain them.*

Contracting Parties must account for the particular sex-specific vulnerabilities of women
seeking prenatal genetic diagnosis. Such women often have existing dependent children for
whom they have to care. They face a very stressful decision, perhaps one of the most difficult
decisions in their lives. As a result, they require non-judgmental counseling that enables them
to think though their particular life circumstances, personal values and priorities, usually
under severe time constraints. When Contracting Parties, in regulating health-care systems,
subject pregnant women, faced with the possibility of births of children with severe
abnormalities, to circuitous or obstructed means to obtain information or treatment, with the
effect that they are denied opportunities to make timely decisions about legal abortion
services, there is a violation of Article 14 in relation to Article 3.

D. Contracting Parties violate Article 14 in relation to Article 13 when they fail to
provide effective means of legal redress when women are denied sex-specific
diagnostic and related services.

This Court has recognized that Article 14 covers situations in which persons in different
situations have been treated properly according to those differences: “The right not to be
discriminated against in the enjoyment of the rights guaranteed under the Convention is also
violated when States without an objective and reasonable justification fail to treat differently
persons whose situations are significantly different.”*® This ruling is applicable to the gender-
differentiated ways in which Contracting Parties disregard women’s needs for diagnosis of
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severe fetal abnormalities, and thus requires remedial treatment that addresses those sex-
specific needs. The Committee on the Elimination of Discrimination against Women has
observed that “[i]t is not enough to guarantee women treatment that is identical to that of
men. Rather, biological as well as socially and culturally constructed differences between
women and men must be taken into account. Under certain circumstances, non-identical
treatment of women and men will be required in order to address such differences.”’
Women, therefore, require sex-specific reproductive health care services, such as diagnoses
of severe fetal abnormalities.

In considering whether there is a violation of Article 13, this Court has observed that this
provision “must be interpreted as guaranteeing an ‘effective remedy before a national
authority” for everyone who claims that his rights and freedoms under the Convention have
been violated.”® In order to comply with Article 13, a remedy must be “effective” both in
law and in practice.” It is not sufficient to meet their Convention obligations for Contracting
Parties to enact legislation ostensibly guaranteeing equality in the delivery of health-care
services. States have a positive obligation to implement measures designed to ensure
women’s de facto, as well as their de jure, equality with men in the health-care context.®® The
need for concrete measures is made all the more urgent in light of historical patterns of
paternalism and sexism in the delivery of reproductive health services to women, which have
denied women effective remedies at the national level.

States are obligated to ensure that women are able to exercise their rights in the health-care
context and to have effective access to all lawful services. Contracting Parties are thus
required to accommodate and redress the sex-specific vulnerabilities of women seeking
access to medically necessary services — including prenatal genetic diagnosis and lawful
abortion. States are obligated, for example, to address existing power imbalances between
doctors and female patients, as well as the paternalistic tradition in the delivery of
reproductive health services to women, such as in cases of abuse of conscientious objection.®

Remedies need to target the ways in which discriminatory stereotypes, including stereotypes
of women as only mothers and as incapable of making health-care decisions, impede
women’s access to essential health-care, and contribute to women’s inequality more
generally. Sex inequality is aggravated when those who deny or obstruct abortion services are
protected by governmental inaction and indifference to the needs of women for whose care
abortion is medically indicated and legally permitted. Remedies that fail to address the
vulnerabilities of women, arising specifically because they seek care that only women need,
will be limited in their effect.

While Contracting Parties have instituted a number of measures designed to ensure women
effective remedies in the health-care context,®® United Nations treaty monitoring bodies
frequently express concern regarding the inadequacy of measures intended to ensure
women’s effective access to reproductive health-care, specifically addressing obstacles faced
by women in accessing lawful abortion services.®® In 2007, for example, the Committee on
the Elimination of Discrimination against Women urged Poland to “take concrete measures to
enhance women’s access to health care, in particular to sexual and reproductive health
services, in accordance with article 12 of the Convention and the Committee’s general
recommendation 24 on women and health.”®* It further urged Poland to “ensure that women
seeking legal abortion have access to it, and that their access is not limited by use of the
conscientious objection clause.”®

In 2004, the Human Rights Committee noted its concern at “the unavailability [in Poland] of
abortion in practice even when the law permits it, for example in cases of rape, and ... the
lack of information on the use of the conscientious objection clause by medical practitioners
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who refuse to carry out legal abortions.”®® The Committee subsequently recommended that
Poland “should provide further information on the use of the conscientious objection clause
by doctors ...”®" This Court also criticized Poland for its failure to implement an adequate
legal framework allowing for the determination of disputes between patients and health-care
providers in cases relating to lawful abortion.®

When Contracting Parties, in regulating health-care systems, fail to provide women, in
contrast to men, with an effective means of redress, both in law and in practice, they
unjustifiably discriminate on the basis of sex. It is essential, therefore, that Contracting
Parties put in place ethical and legal frameworks sufficient to enable women to overcome
sex-specific obstacles to the de facto and de jure enjoyment of their rights in the health-care
context:

i. Adoption and observance of medical guidelines that address the discriminatory
stereotypical attitudes about women is necessary for the ethical provision of
prenatal genetic diagnosis and related services.

It is a discriminatory difference in treatment for Contracting Parties to fail to observe
guidelines for the ethical provision of prenatal diagnosis, a form of treatment required only by
women, when guidance has been issued in relation to the provision of other health services
that affect both men and women.* Contracting Parties should be required to observe
guidelines on the provision of prenatal genetic diagnosis.” Such guidelines should include
elaboration of the ethical principle to consider first the well-being of the patient, to ensure
that this principle is implemented, irrespective of the sex of the patient. Such guidelines
should also explain that reliance on stereotypical attitudes about women’s decision-making
capacity and sole roles as mothers, and not on women’s needs for medically-indicated
treatment, offends that ethical principle of justice of treating different cases according to their
differences.

This Court has affirmed governmental use of its professional licensing authority to require
provision of professional services to underserved populations.” A requirement for ethical
training as a condition of licensure might similarly be considered. Such training would need
to explicitly include case studies that explore the ethical duties of fairness and justice, to
ensure that all patients, irrespective of sex, are treated fairly and equally. The use of case
studies is required that enable the clarification of values regarding sexist stereotypes of
women as incapable of making their own medical decisions, and as incapable of exercising
their moral agency.

ii. Adoption and implementation of sex-sensitive procedures is necessary to enable
women on the basis of equality with men to appeal medical decisions denying
requests for medically-indicated services.

The absence of appeal procedures in circumstances where women are denied access to
services necessary for health-care that only women require poses a major obstacle to
women’s equal enjoyment of the rights and freedoms guaranteed under the Convention.
Contracting Parties should be encouraged to develop procedures to enable women to appeal,
in a manner that takes account of rising dangers to health from delay in delivery of health-
care services, against decisions of the health-care system itself. Such procedures might
include instituting a medical ombudsperson, as has been adopted in Hungary."

V. Conclusion

45,

Contracting Parties, in regulating health-care systems, should not allow difference in
treatment between men and women in their access to medically-indicated services, when the
difference in treatment is based on gender-differentiated stereotypical perceptions that
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degrade women. When Contracting Parties deny women the information necessary for them
to make informed decisions about whether to undergo sex-specific medical treatment,
because of discriminatory stereotypical attitudes, and not medical assessments, they
discriminate on the basis of sex. When Contracting Parties neglect health needs specific to
women, or single out health services for women from other medically-indicated procedures
for reasons unrelated to health, they fail to treat all patients equally according to their medical
needs. Health-care systems are obligated to respect and protect women’s autonomy and moral
agency as that of men, and to act in the best interests of their patients.

When Contracting Parties rely on discriminatory stereotypical beliefs regarding women’s
decision-making capacities or gender-roles, and not on medical assessments, they make sex-
based distinctions that discriminate on grounds of sex in relation to the right to private life.
Moreover, when Contracting Parties subject pregnant patients, faced with the possibility of
births of children with severe abnormalities, to circuitous or obstructed means to obtain
information or treatment, with the effect that they are denied opportunities to make timely
decisions about legal abortion services, there is sex discrimination in relation to the right to
be free from inhuman and degrading treatment of women.

When Contracting Parties fail to address the historical patterns of paternalism and sexism in
the delivery of health services to women, they have prevented women from enjoying equality
in access to lawful health services and from making private decisions. It is therefore
important that the Court takes this opportunity to address the implicit forms of sex
discrimination that are hidden in medical practices and traditions of stereotypical thinking
about women. In finding a violation of Article 14 in conjunction with Articles 3, 8 and 13, the
Court can make explicit the discrimination that is implicit in the ways in which Contracting
Parties, though their health-care systems, discriminate against women on the basis of their
sex.
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